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Liability of Directors Publishing False Report as 
to Bank’s Condition 


A bank director is personally liable, under the Oklahoma 
statute, O. S. 1931, § 9124, for losses sustained by depositor 
as a result of relying on a false report of the bank’s financial 
condition, issued by the directors, only where the director has 
knowledge of the falsity of the report. 

This was decided by the Supreme Court of Oklahoma 
in the case of McConnell v. Ray, 71 Pac. Rep. (2d) 975. 

The statute referred to provides that: “Any director, 
officer or other person who shall participate in any violation 
of the laws of this State, relative to banks and banking, shall 
be liable for all damages which the said bank, its stockholders, 
depositors or creditors shall sustain in consequence of such 
violation, — 

The defendants in this case were three directors of a bank 
which had been closed by the State Banking Department. 
The plaintiff was a depositor who had lost money through 
reliance on a report issued. by the directors which was false 
in that it included among the bank’s assets notes which were, 
in fact, worthless. One of the directors was the cashier of 
the bank and its most active managing officer, drawing a 
salary of $10,000 a year. One of them was the bank’s 
president, drawing a nominal salary and taking only a minor 
part in the bank’s affairs. The third was not actively en- 
gaged in the running of the bank and lived at a place 350 
miles away from the bank. It appeared that the cashier- 
director had knowledge of the fact that worthless notes were 
_ NOTE—For similar decisions see Banking Law Journal Digest (Fourth 


Edition) §1042. 
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included among the assets of the bank in making up its finan- 
cial report. The other two had no such knowledge. It was 
held that the cashier-director was liable to the plaintiff deposi- 
tor but that the other two were free from liability. 

In reaching this conclusion, the court said: 


Section 9107, O. S. 1931 (6 Okl. St. Ann. § 121) requires the 
periodical publication of reports concerning the bank’s condition, 
which published reports must be verified by the president or cashier 
and attested by the signatures of at least two of the directors. 
Section 9186, O. S. 1931 (6 Okl. St. Ann. § 231), makes any officer 
or director of a bank who shall knowingly or wilfully subscribe to 
or make any false report or statement with intent to deceive any 
person as to the condition of the bank, guilty of a felony. In re- 
liance upon these provisions of our banking laws, the plaintiff in 
his petition alleged, in substance, that the defendants, as directors, 
made and published false reports concerning the bank’s condition 
with knowledge of the falsity thereof. 

In support of the charge as contained in their petition evidence 
was introduced supporting the view that one or more of the notes 
which were reflected as assets in the published statements of the 
bank’s condition were of a fictitious character and in reality not 
assets at all. The fictitious nature of these alleged assets was not 
reflected upon the face of the paper. Undoubtedly C. E. McConnell 
knew their true character. He did not take the stand to deny his 
knowledge in this respect and he was unquestionably personally 
connected with the acquisition of the disputed paper by the bank. 
Evidence of a somewhat circumstantial nature also supports the view 
that J. E. McConnell was conversant with the true character of the 
apparent assets. This evidence was, however, disputed as to J. E. 
McConnell, who denied his knowledge of or connection with the trans- 
actions. As to J. B. Milam, the evidence in connection with this 
phase of the case is weak, to say the least. It is doubtful if he knew 
of the shady character of the fictitious assets and he was not one 
of the directors who subscribed to the allegedly false report of the 
bank’s condition. 

Instruction No. 11 as given by the trial court covered this phase 
of the case. By it the jury was advised: “In this connection, you 
are instructed that if you find from the evidence that the defendants, 
as officers and directors of said bank did cause to be circulated and 
published, from time to time, false statements as to the condition 
of affairs, assets, resources, and liabilities of the Security State 
Bank, and these statements were false and misleading, you are 
instructed that if said fraudulent statements as to the condition of 
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said bank were put forth under the authority..of the directors and 
officers of said bank and that plaintiff, in dealing..with said bank, 
relied upon said statements and representations, and in reliance 
upon said statements made the deposit, as alleged in this petition, or 
having made said deposits, permitted the same to remain in said 
bank in reliance upon said statements and representations, that it is 
no defense that said directors did not know said statements to be 
false and fraudulent, for the reason it was their duty as officers and 
directors of said bank to know the condition of said bank, and it is 
no defense to say that the defendants, themselves, were misled as to 
the condition of said bank, and themselves suffered loss, for the 
reason that they had no opportunity to know the true condition of 
said bank and it was their duty to have known the same and they 
should not have permitted statements to go out upon their authority 
as to the condition of said bank which were untrue, and ignorance 
will not excuse them where they had a means of knowledge and 
where, by the exercise of ordinary care, they could have known and 
ascertained the true condition of the affairs of said bank; and you 
are instructed that it is the law of this state that if the directors 
of an insolvent bank make false and fraudulent statements as to its 
condition and thereby induce depositors not only to make new de- 
posits but also permit a part of the funds and deposits already 
made to remain that they are individually liable in case of loss for 
all of the deposits, both new and old.” 

The error of this instruction lies in the fact that it ignores. the 
test of liability prescribed by the statute under which the plaintiff 
instituted and prosecuted this action. The violation of the law in 
connection with the publication of the statements consisted of the 
publication of false statements with knowledge of the. falsity ‘thereof 
and with intent to deceive. The statute providing for civil liability 
on the part of the directors for such violation of the law (section 
9124, supra) required participation in the violation of the law as a 
basis for such liability. The instruction authorized a. judgment 
against the defendants on an entirely different basis. Their liability 
for resulting loss is therein authorized to be predicted upon the 
publication of false reports, notwithstanding their want-of knowledge 
or failure to participate in the offensive act on the theory that they 
were charged with the duty of knowing the bank’s condition. which 
the trial court assumed could have been ascertained by them through 
the exercise of ordinary care. 

A similar question was presented to the Supreme Court of. the 
United States in the case of Yates v. Jones National Bank,. 206 
U. S. 158, 27 S. Ct. 638, 51 L. Ed. 1002, in connection with the 
federal statutes which govern national banks, in which the statute 
provided civil liability for “participation in or assent to” a violation 
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of the law and (similar to our statute) provided for the publication 
of reports verified “by the oath or affirmation of the president or 
cashier” and “attested by the signature of at least three of the 
directors.” In, holding a test of liability (similar to that embodied 
in instruction No. 11, supra) to be erroneous, it was said: “The 
civil liability of national bank directors, then, in respect to the 
making and publishing of the official reports of the condition of the 
bank, a duty solely enjoined by the statute, being governed by the 
national bank act, it is self-evident that the rule expressed by the 
statute is exclusive, because of the elementary principles that where 
a statute creates a duty and prescribes a penalty for nonperfor- 
mance, the rule prescribed in the statute is the exclusive test of 
liability. Farmers’ & M. Nat. Bank v. Dearing, 91 U. S. 29, 35, 
23 L. Ed. 196, 199, and cases cited. The error in the decision 
below becomes at once apparent when its correctness is tested by the 
rule that the statute is applicable and prescribes the exclusive test 
of liability. ‘The doctrine, as we have seen, upon which the court 
below rested its judgment, was that directors of a national bank 
who merely negligently participated in or assented to the making and 
publishing of an untrue official report of the condition of the bank 
were civilly liable to anyone deceived to his injury by such report. 
Indeed, in one aspect, the ruling below went further than this, since 
it was, in substance, decided that, despite the exercise of diligence 
by the director, if he attested an untrue report he was civilly liable, 
because he did so at his risk, since it was his duty to know or to 
refrain from acting. That this imposed a higher standard of con- 
duct than was required by the statute is obvious, but is clearly also 
established by previous decisions of this court, pointing out that 
where by law a responsibility is made to arise from the violation of 
a statute knowingly, proof of something more than negligence is 
required; that is, that the violation must in effect be intentional.” 

Subject to certain exceptions not involved in this action “words 
used in any statute are to be understood in their ordinary sense.” 
Section 24, O. S. 1931 (25 Okl. St. Ann. § 1). The word “partici- 
pate” is said in Webster’s New International Dictionary to mean 
“to have a share in common with others; to take part; to partake; 
share.” Participation in a violation of the law may be accomplished 
by omission as well as by an act of commission in cases where the 
statute makes the omission or failure to act a violation of the law, 
as, for instance, permitting the reception of deposits with knowledge 
of insolvency (section 9188, O. S. 1931 [6 Okl. St. Ann. § 233]) 
as was noted in Paris v. Beckner, 143 Okla. 238, 289 P. 276. 
Observe also in this connection section 9113, O. S. 1931 (6 Okl. St. 
Ann, § 235). But where under the applicable statute knowledge 
of the falsity of published reports as well as the publication thereof 
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constitutes the violation of the law a director sought to be charged 
as one participating in such violation must not only have some part 
in the commission of the act, but that part must be taken with 
knowledge of the falsity of the report. Such was the holding of the 
Supreme Court of the United States. Such is our view. 


RRR 


Receiver of National Bank Liable Under State 
Compensation Law 


The receiver of a national bank is liable as such, under 
the Illinois Workmen’s Compensation Law, to an employee 
who is injured while working on the demolishment of a build- 
ing which came to the possession of the receiver as one of the 
assets of the bank. This was decided by the Supreme Court 
of Illinois in the case of Sneeden v. Industrial Commission, 
10 N. E. Rep. (2d) 327. 

The employee in this case was engaged by the receiver 
to tear down the porch of a building which the bank had 
taken over in a foreclosure proceeding. While doing the 
work, he received an injury to one eye and the Industrial 
Commission awarded him the amount of his physician’s bill, 
$47.50, compensation at $11.54 per week for 5 4/7 weeks 
for temporary total incapacity, and a like weekly sum for 120 
weeks for industrial blindness. 

In upholding the award, the Supreme Court said: 


The major issue for decision is whether a receiver of a national 
bank, who, in the course of his receivership, is maintaining a building 
and has an employee who receives an injury arising out of and in 
the course of his employment while working on such building, can 
be held liable for compensation under the Workmen’s Compensation 
Act of this state. 

The receiver’s position on that issue may be summarized as 
follows: (1) A receiver of a national bank is a federal officer, 
commissioned by the Comptroller of the Currency, and therefore not 
amenable to a local law; (2) the Workmen’s Compensation Law 
of this state interferes with and frustrates the powers and duties 
of the receiver, as limited by the National Banking Act (12 U.S. 


NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1522. 
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C. A. § 21 et seq.) ; (3) a national bank receiver has no power under 
the National Banking Act, in the liquidation of the bank, to engage 
in business, as engaging in business is defined by such Workmen’s 
Compensation Act; (4) by reason of the foregoing, the Industrial 
Commission did not have jurisdiction of the receiver and was without 
authority to grant the award in question. 


The federal code provides that all national banking associations 
shall, for the purpose of actions, real, personal, or mixed, and all 
suits in equity by or against them, be deemed citizens of the state in 
which such banks are respectively located (U. S. C. A. Judicial Code 
and Judiciary, title 28, § 41, subd. (16) p. 609). By the act of 
1882 (paragraph (16), supra), a national bank cannot remove a 
cause wherein it is defendant in a suit brought in a state court 
merely because the bank is incorporated under the federal statute. 
Leather Manufacturers’ Nat. Bank v. Cooper, 120 U. S. 778, 7 
S. Ct. 777, 30 L. Ed. 816; Whittemore v. Amoskeag Nat. Bank, 134 
U. S. 527, 10 S. Ct, 592, 33 L. Ed. 1002; Ex parte Jones, 164 
U. S. 691, 17 S. Ct. 222, 41 L. Ed. 601. It follows that the bank, 
being a citizen of the state where it is located, must be subject to 
its laws in so far as they do not undertake to regulate its business 
as a bank. A bank continues to exist as a legal entity notwith- 
standing the appointment of a receiver therefor (First Nat. Bank 
of Bethel v. Nat. Pahquioque Bank, 14 Wall, 383, 20 L. Ed. 840), 
and so a receiver of a national bank is invested with all the rights 
of the creditors of the bank, as well as the rights of the corpora- 
tion (Brown v. Schleier, 194 U. S. 18, 24 S. Ct. 558, 48 L. Ed. 857). 
Obviously, if invested with the rights of the bank and its creditors, 
he must also be burdened with the responsibilities incurred in the due 
course of the administration of the bank’s affairs, including the legal 
assumption by him of the citizenship of the bank for the purpose of 
suing and being sued. 

Section 3 of the Illinois Workmen’s Compensation Act provides 
that the terms of the act shall apply automatically and without 
election, among others, to any body politic and to “all employers and 
all their employees, engaged in any department of the following 
enterprises or businesses which are declared to be extra hazardous, 
namely: 1. The erection, maintaining, removing, remodeling, alter- 
ing or demolishing of any structure, except as provided in sub- 
paragraph 8 of this section.” Smith-Hurd IIl. Stats. c. 48, § 139; 
Ill. Rev. Stats. 1935, c. 48, par. 202, p. 1590. Subparagraph 8 
(Smith-Hurd Ill. Stats. c. 48, § 139, subpar. 8) is the one which 
exempts farmers from the provisions of the act. Section 4 (Smith- 
Hurd Ill. Stats. c. 48, § 141) states: “The term ‘employer’ as 
used in this act shall be construed to be: . . . Second—Every 
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person, firm, public or private corporation . . . who has any 
person in service or under any contract for hire, express or implied, 
oral or written, and who is engaged in any of the enterprises or 
businesses enumerated in section three (3) of this act,” etc. 

There is no question in the record but that the bank, at the 
time it closed its doors, had theretofore lawfully acquired the real 
estate. The receiver is the representative of the bank. The assets 
in his custody are subject to all claims and defenses that might 
have been made against the bank. Such notice or knowledge which 
the bank may have had which affect the character of the assets are 
imputed to him. Scott v, Armstrong, Receiver, 146 U. S. 499, 
13 S. Ct. 148, 36 L. Ed. 1059. Under the powers granted to it 
by section 29, title 12, Banks and Banking (U.S. C. A. p. 95), it 
was the receiver’s duty to reduce the bank’s assets to cash and, by 
the provisions of section 192, title 12, Banks and Banking (U. S. 
C. A. p. 399), under the order of the Comptroller, to distribute the 
proceeds to its creditors. For the purpose of converting the assets 
into current funds and accomplishing such distribution, the receiver 
was the owner of the bank’s assets. The renting and maintaining 
of its real estate on which there were structures was a part of his 
implied duty pending the sale of such premises. A material portion 
of his time as such receiver necessarily was devoted to maintaining 
and caring for such real property. This court has consistently 
held that the owner of a building, who rents his building for profit 
or hire, is engaged in the business of maintaining a structure within 
the purview of subsection 1 of section 3 of the Workmen’s Com- 
pensation Act (Smith-Hurd Ill. Stats. c. 48, § 139, subsec. 1). 
Walsh v. Industrial Comm., 345 Ill. 866, 178 N. E. 82; Rogalski v. 
Industrial Comm., 342 Ill. 37, 173 N. E. 813; Jacobi v. Indus- 
trial Comm., 342 Ill. 210, 173 N. E. 748; Storrs v. Industrial 
Comm., 285 Ill. 595, 121 N. E. 267; Johnson v. Choate, 284 Il. 
214, 119 N. E. 972. This is the rule even though the owner may 
be chiefly engaged in another business, not classified as extra- 
hazardous. National Alliance v. Industrial Comm., 364 Ill. 249, 4 
N. E. (2d) 362. The work of demolishing the porch on the Ellis 
building (a building taken over by the bank as mortgagee, in which 
the employee was injured) was clearly within the terms of the act. 
It was dangerous and extra-hazardous. Davis v. Industrial Comm., 
297 Ill. 29, 180 N. E. 333, 15 A. L. R. 732. We are not impressed 
with the argument that the receiver, as such, is a federal officer, and 
therefore immune from liability for the injury received. The bank 
was a corporation organized for profit. Its major function was not 
as a governmental agency, but was a banking business conducted for 
the financial gain of its stockholders. Its appearance in the govern- 
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mental plan as a financial instrumentality of the federal government 
was merely incidental to its main purpose, the carrying on of a 
business for its stockholders. In a limited sense its receiver was a 
federal officer. However, the immunity from suit on the part of 
federal officers extends only to such individuals as are strictly public 
officers, and who are an integral part of governmental agencies in 
the administration of governmental functions, and with no funds to 
pay damages for their acts, except those taken from the public 
treasury. 23 R. C. L. § 92, p. 84. 

The proceeding here is not to recover damages for a tort, but 
for a liability imposed, by statute, for an injury received by an 
employee in the course of and arising out of his employment. The 
workmen’s compensation statute, as to those employers coming within 
its terms, imposed a legal obligation to compensate financially for 
injuries to their workmen injured in the course of their employment. 
This statute reads into every contract of employment between such 
employers and employees this duty to compensate for injuries so 
received by the employee. Keller v. Industrial Comm., 350 Ill. 390, 
183 N. E. 237; Heaney v. P. J. Carlin Const. Co., 269 N. Y. 93, 
199 N. E. 16. Affirmed, United States Supreme Court, 299 U. S. 
41, 57 S. Ct. 75, 81 L. Ed. 27. 

The Workmen’s Compensation Act in no way attempts to 
regulate the banking business, as such, of a national bank. It in no 
way interferes with a bank in discharging its banking duties. No 
act of Congress attempts to relieve a national bank from the liability 
under the state legislation fixing liability for injuries to national 
bank employees. Unless the Workmen’s Compensation Act under- 
takes to regulate, in a material way, the corporate functions of a 
national bank, it is not obnoxious to the federal statute under which 
the bank was organized and lived its corporate life. Davis v. Elmira 
Savings Bank, 161 U. S. 275, 16 S. Ct. 502, 40 L. Ed. 700; Mer- 
chants’ Nat. Bank v. Ford, 124 Ky. 403, 99 S. W. 260. This rule 
of law applies to a national bank after the appointment of a re- 
ceiver. First Nat. Bank of Bethel v. Nat. Pahquioque Bank, supra. 

A state statute of Iowa requiring a national bank to pay a 
reward for finding lost goods was held not invalid as interfering 
with or impairing the efficiency of such bank. Flood v. City Nat. 
Bank of Clinton, 220 Iowa, 935, 263 N. W. 321. Certiorari denied, 
298 U. S. 666, 56 S. Ct. 749, 80 L. Ed, 1390. The Workmen’s 
Compensation Act of California was held to apply to national banks 
in First Nat. Bank v. Industrial Accident Comm., 213 Cal. 322, 2 
P. (2d) 347, 78 A. L. R. 1324, and an allowance of compensation 
to the injured employee sustained. 

It is urged that there is no fund out of which to pay the award, 
that the assets of the bank in the receiver’s hands are exclusively for 
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the payment of the creditors, and that the employee is not a creditor 
of the bank. The federal statute provides, “all expenses of any 
receivership shall be paid out of the assets of such association 
before distribution of the proceeds thereof.” U.S.C. A. Banks and 
Banking, title 12, § 196, p. 453. In MeNulta v. Lockridge, 137 Tl. 
270, 27 N. E. 452, 31 Am. St. Rep. 362, it was urged on the part 
of the receiver that there was no liability on his part for the torts 
of his employees in operating the railroad for which he was receiver. 
This court held he was not liable personally but in his official ca- 
pacity, and that the damages for such tort should be paid out of 
the trust property committed to his control. That holding was 
sustained in McNulta v. Lochridge, 141 U. S. 327, 12 S. Ct. 11, 
35 L. Ed. 796. 

The claim here is for an injury received by an employee. It is 
not founded on a tort but on an implied promise to pay for the 
injury, which the statute imposed on the receiver in the maintenance 
of this structure where the employee was hurt. The contract of 
employment of the employee to demolish the porch, carried with it 
the further contract, made by the Workmen’s Compensation Act, to 
pay for any injury which the employee might sustain in the course 
of his employment. Compensation for injury is an expense of the 
liquidation of the bank. It is not a preference over the bank’s 
creditors existing at the time it closed, any more than other expenses 
of the receivership. ‘The award is payable as an expense of the 
receivership. Bereth, Receiver, v. Sparks (C. C. A.) 51 F. (2d) 441, 
80 A. L. R. 909; McNulta v. Lockridge, supra. 
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Little Prospect of Relief from Taxation 


Little relief from the present tax burden can be expected 
as long as the more than 175,000 “little minor sub-divisions” 
exercise their taxing powers within the 48 states, Fortune 
magazine says in an article on U. S. Taxes in the December 
issue, published November 26. 

Using figures for the fiscal year 1937, Fortune points 
out that the annual tax bill of the U. S. is now about $12,- 
000,000,000, but “only $5,000,000,000 or considerably less 
than half goes to Washington.” 

The other $7,000,000,000 goes in part to the states, whose take 


is $2,500,000,000,” the magazine asserts. “And the bulk of it, 
$4,500,000,000, goes to those little local government units—counties, 
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cities, townships, school districts, all the way down to mosquito- 
abatement districts—which stubbornly retain under the American 
plan of government the power to tax. They number more than 
175,000. 


The most widely unappreciated point about U. S. taxes is that, 
with twenty cents of every dollar going to taxes, less than ten goes 
to the federal government. The average American, when he thinks 
of taxes up in the billions, thinks of federal taxes. 

The average American—and even the informed businessman— 
when he talks of reducing taxes, usually means reducing federal 
taxes. But such a notion amounts to arrant self-deception. 


For not only is the bulk of the U. S. tax burden imposed by 
the states and their little minor subdivisions. It is also a fact that 
almost all of the unnecessary part of that burden—from the stand- 
point of a reasonable price for services performed—can be laid to 
the states and the localities. And if U. S. taxpayers ever want that 
burden lightened, they must face that fact unblinking, instead of 
blindly directing their wrath at rising federal taxes. 


Fortune points out, as examples, that “Illinois contains 
more taxing units than any other state, 17,336, but Missouri 
has 11,626, New York has 11,184, Michigan has 8,905, Iowa 
has 7,497, and every state is surfeited with tax units to a 
greater or less degree.” 

The editors also emphasize that although the federal 
government had taken over a large part of many of the costly 
services “that used to be handled by the states and the locali- 
ties,” such as unemployment relief, road building, construc- 
tion of public buildings, sewer systems, water-supply systems, 
and parks, “yet local taxes have not gone down as old local 
jobs have been taken over by Washington.” 

“What local taxation means is a mass of little government 
units, with a bigger mass of littler government units piled 
on top, and a still bigger mass of still littler government 
units piled on top of them,” Fortune declares. “And this, 
in turn, means duplication and waste of government services 
and government officials. 

“Of the four major flaws in the local tax structure—over- 
lapping units, uneven tax rates, uneven valuations, and 
prodigal exemptions—the first is the most serious and the 
most basic. It is responsible for the inefficiency, and the 
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consequent waste of tax money, in the cumbersome perfor- 
mance of local government functions. It is largely respon- 
sible for the second and third flaws, uneven valuations and 


rates. 

“Tt could, moreover, be eliminated with comparative ease 
—if U. S. taxpayers should become sufficiently indignant to 
want it eliminated. That its elimination would involve, in a 
sense, reorganization of local government in the U. S. is 
merely another way of saying that the disorganization of 
local government today is the biggest obstacle to a plausible 
lowering of the total U. S. tax burden. 

“What all this means to the taxpayer is not only an 
exorbitantly high tax bill but hundreds of different taxes to 
pay and thousands of dollars’ worth of accounting time 
spent in paying them. For one of the big tax burdens that 
never gets added into the tax totals is the cost of compliance 
to the taxpayer.” 
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Acknowledgment Before Notary Who Is Also 
Bank Officer 


There have been in the past a number of cases in which 
it has been decided that the fact that a notary is a stockholder 
in a bank or other corporation, which is beneficially interested 
in a particular transaction, disqualifies him from taking the 
acknowledgment on an instrument executed in connection 
with the transaction. Under this rule it has been held that 
an instrument, such as a mortgage, in which a bank is named 
as mortgagee, will be invalid if the mortgagor’s acknowl- 
edgment is taken before a notary who owns shares of stock 
in the bank. It has been held in some cases that the fact that 
a notary public is an officer of a bank or other corporation 
disqualifies him from acting in his official capacity in con- 
nection with a transaction to which the bank or other corpora- 
tion is a party. It has even been held that a stockholder of a 
bank cannot act as notary in protesting a note held by the 
bank. Most of the decisions on this point, however, hold the 
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opposite point of view on this question and are to the effect 
that the notary is not disqualified. 

The uncertainty which these decisions create concerning 
the validity of documents or instruments which the law re- 
quires to be acknowledged or protested has brought about 
the enactment in some of the states of a statute expressly 
authorizing notaries to act in the circumstances above referred 
to. One of the latest of these statutes is that enacted by the 
state of North Carolina, Laws of 1937, chapter 183. This 
statutory provision reads as follows: 


It shall be lawful for any notary public who is a stockholder, 
director, officer or employee of a bank or other corporation to take 
the acknowledgment of any party to any written instrument ex- 
ecuted to or by such corporation, or to administer an oath to any 
stockholder, director, officer, employee or agent of such corporation, 
or to protest for non-acceptance or non-payment bills of exchange, 
drafts, checks, notes and other negotiable instruments which may be 
owned or held for collection by such corporation: Provided, it shall 
be unlawful for any notary public to take the acknowledgment of an 
instrument executed by or to a bank or other corporation of which 
he is a stockholder, director, officer, or employee, where such notary 
is individually a party to such instrument, or to protest any nego- 
tiable instrument owned or held for collection by such corporation, 
where such notary is individually a party to such instrument. 
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BANKING DECISIONS 


In this department are published each month all of the important 
decisions of the Federal and State Courts, involving questions 
pertaining to the law of banking and negotiable instruments. 




























RETENTION OF CHECK BY DRAWEE NOT 
EQUIVALENT TO CERTIFICATION 





Mitchell Livestock Auction Co. v. Bryant State Bank, Supreme Court of 
South Dakota, 275 N. W. Rep. 262 





The payee of a check, drawn by one S, deposited it in his bank 
and it was forwarded to the drawee. The latter retained the check 
‘for a week without giving the payee notice of dishonor and then 
returned it because of insufficient funds. It was held that this did 
not constitute a certification of the check, making the drawer liable 
to the drawee. 


The plaintiff, holder of the check, alleged that, during the week 
the check was in the possession of the defendant, drawee bank, the 
plaintiff gave certain checks to S and that he could have stopped 
payment on these checks if the defendant had promptly notified 
him of the dishonor of S’s check. He also alleged that, during the 
said week, he could have repossessed livestock which he had de- 
livered to S in exchange for S’s check, if he had been given notice 
of the dishonor of S’s check. It was held, nevertheless, that there 
was no liability on the part of the defendant bank to the plaintiff. 


Section 137 of the Uniform Negotiable Instruments Law, with 
reference to the situation here presented, makes this provision: 


‘Liability of drawee retaining or destroying bill. Where a 
drawee to whom a bill is delivered for acceptance destroys the same, 
or refuses within twenty-four hours after such delivery, or within 
such other period as the holder may allow, to return the bill ac- 
cepted or non-accepted to the holder, he will be deemed to have 
accepted the same.’’ 


It is to be noted that, under Section 185 of the Uniform Negoti- 
able Instruments Law, providing that the provisions of the law 
‘‘applicable to a bill of exchange payable on demand apply to a 
check,’’ the above section applies to certification of checks. 





NOTE — For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §239. 
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Section 137 is omitted from the law as adopted in South Dakota 
and Illinois. The present case was decided in view of this omission. 
The section is in force in all of the other states. In Wisconsin it 
is expressly provided that ‘‘mere retention of the bill (check) is not 
an acceptance (certification). The Pennsylvania statute contains 
the same clause and further provides that ‘‘this section shall not 
apply to checks.’’ 


In the states which have retained the section intact, it has been 
held in some cases that a mere omission to return a check is not a 
‘‘refusal’’ within the meaning of the statute and cannot be con- 
strued as an acceptance. But it has been held in other cases that 
the failure or neglect of a drawee to whom a check is delivered for 
certification to return it, accepted or unaccepted, within twenty-four 
hours after delivery, makes the drawee liable as acceptor, and that 
no affirmative act of refusal is required. 


Action by the Mitchell Livestock Auction Company, Inc., against 
the Bryant State Bank, Bryant, S. D., and another. From an order 
sustaining the demurrer of the named defendant, to the plaintiff’s com- 
plaint, the plaintiff appeals. 

Affirmed. 

Morgan & Whiting and Donald O. Nicolls, all of Mitchell. for ap- 
pellants. 

Benthin & Arneson, of Hayti, for respondents. 


ROBERTS, J.—The complaint alleges that plaintiff on July 14, 
1936, indorsed and deposited with the Mitchell National Bank a check 
for $1,512.38 and received credit upon the books of the bank for that 
amount; that this check was executed and delivered by defendant 
Claude Sondergaard on the defendant bank; that the check was duly 
indorsed by the Mitchell National Bank and forwarded to the First 
National Bank & Trust Company of Minneapolis, which in turn in- 
dorsed and forwarded the check for payment to the defendant bank; 
that the check was received by the defendant bank on July 16, 1936, 
and not until July 23, 1936, did the defendant bank give plaintiff or its 
agents any notice of dishonor of the check; and that on that day the 
defendant bank notified the First National Bank & Trust Company of 
Minneapolis by telegram that it did not honor the check for the reason 
that the drawer did not have on deposit sufficient funds with which to 
pay the check. 


It is further alleged that plaintiff executed and delivered checks to 
defendant Sondergaard during the interval; that, if plaintiff had been 
notified within a reasonable time of the refusal of the defendant bank 
to honor the check in question, the plaintiff would have had an oppor- 
tunity to stop payment upon the checks issued to Sondergaard and also 
to retake by judicial process livestock sold and delivered to Sonder- 
gaard; and that the check in question was not paid notwithstanding 
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defendant bank during the period of retention received from Sonder- 
gaard funds for deposit greatly in excess of the amount of the check 
and that the defendant bank paid other checks issued by defendant 
Sondergaard which were delivered to the defendant bank for payment 
after receipt of the check presented by the plaintiff for acceptance and 
payment. 

For a second cause of action it is alleged that on July 20, 1936, 
while the defendant bank was still retaining the check involved in the 
first cause of action and before the defendant bank had notified the 
forwarding bank of its refusal to pay such check, the defendant Sonder- 
gaard purchased other livestock from the plaintiff, and that in payment 
thereof the purchaser executed and delivered two checks on the defend- 
ant bank in the sum of $324.97; that these checks were not paid; that, 
if plaintiff had been advised of defendant’s refusal to pay the check 
described in the first cause of action, the plaintiff would not have 
accepted these two checks. Plaintiff appeals from the order sustaining 
the demurrer of the defendant bank to the complaint. 

It is the contention of counsel for the plaintiff that the retention 
of the check for $1,512.38 involved in the first cause of action by the 
defendant bank under the circumstances described by the complaint 
amounted to an acceptance. Defendant bank claims that the check in 
question was never accepted or certified by it; that the mere retention 
of the check did not render the drawee bank liable as an acceptor of the 
instrument. Section 1887, Rev. Code 1919, provides that the provisions 
of the negotiable instruments act applicable to bills of exchange shall 
apply to checks. Section 1835, Rev. Code 1919, provides that the ac- 
ceptance of a bill is the significattion by the drawee of his assent to the 
order of the drawer and that an acceptance must be in writing and 
signed by the drawee. Plaintiff contends that this is not the sole and 
exclusive method of proving an acceptance; that a drawee bank will 
be deemed to have accepted a check if it refuses within twenty-four 
hours after delivery or within such other period as the holder may 
allow to return the check to the holder. In this the plaintiff relies on 
the following provisions of section 1839, Rev. Code 1919: ‘‘The drawee 
is allowed twenty-four hours after presentment in which to decide 
whether or not he will accept the bill; but the acceptance, if given, 
dates as of the day of presentation.’’ 

This section is identical with the provisions of section 136 of the 
Uniform Negotiable Instruments Act. Section 137 of that act, which 
section has been omitted from the provisions of the Negotiable Instru- 
ments Act of this state, reads as follows: ‘‘Where a drawee to whom a 
bill is delivered for acceptance destroys the same, or refuses within 
twenty-four hours after such delivery, or within such other period as 
the holder may allow, to return the bill accepted or nonaccepted to the 
holder, he will be deemed to have accepted the same.”’ 
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It is the holding in some jurisdictions that these sections are not 
applicable where checks are delivered for collection or payment, but 
it is held by other courts that these provisions apply to a check pre- 
sented for collection or payment and that a retention by the bank to 
which it is sent beyond the twenty-four hours specified is an acceptance. 
See Wisner v. First National Bank, 220 Pa. 21, 68 A. 955,17 L. R. A. 
(N. S.) 1266; Miller v. Farmers’ State Bank of Arco, 165 Minn. 339, 
206 N. W. 930; annotations in 17 L. R. A. (N. S.) 1266, and 63 A. L. R. 
1138. Plaintiff contends that this section of the Uniform Negotiable 
Instruments Act which has been omitted from the Negotiable Instru- 
ments Act of this state is merely declaratory of the rule of the law 
merchant. This act is not a complete codification of the law upon the 
subject of negotiable instruments. It supersedes the pre-existing con- 
tradictory law so far as it declares the law on that subject, and, where 
the act is silent, the rules of the law merchant govern. Section 3, Rev. 
Code 1919; Commercial Credit Co. v. Nissen, 49 S. D. 303, 207 N. W. 
61, 51 A. L. R. 287. 


We come then to a consideration of the contention that a drawee 
under the law merchant is rendered liable as an acceptor by retention 
of the check. When the Legislature in the enactment of a negotiable 
instruments law omitted section 137 of the uniform act, the inference 
is that it did not consider the section declaratory of the law merchant. 
We are convinced that this construction is correct in so far as that sec- 
tion declares that the drawee to whom a bill of exchange or check is 
delivered for acceptance will be deemed to have accepted if the drawee 
within twenty-four hours after delivery or within such other period 
as the holder may allow fails to return the bill or check, accepted or 
nonaccepted. Colo. Nat. Bank v. Boettcher, 5 Colo. 185, 40 Am. Rep. 
142; Carr v. Nat. Sec. Bank, 107 Mass. 45, 9 Am. Rep. 6; Hibbard v. 
Parciak, 94 Conn. 562, 109 A. 725; Westberg v. Chicago Lbr. & Coal 
Co., 117 Wis. 589, 94 N. W. 572; Dan. Neg. Inst. (7th Ed.) § 563. 
Under section 1839 the drawee has twenty-four hours within which to 
determine the status of the drawer’s account and to make other in- 
vestigation, and after expiration of such time the holder of a bill of 
exchange may demand an acceptance or return of the instrument, but 
this section does not undertake to define the effect of neglect or refusal 
to return. The liability of defendant bank cannot therefore be predi- 
cated on a failure to comply with a statutory duty to return the check 
within twenty-four hours after its delivery, and we are of the view 
that the retention of the check was not accompanied by circumstances 
from which an acceptance may be implied. The mere retention of the 
check was not in itself sufficient to render the drawee liable as an ac- 
ceptor. See, also, First State Bank of Lemmon v. Stockmen’s State 
Bank, 42 S. D. 585, 176 N. W. 646; Von Seggern Bros. & Ludden v. 
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Antelope County State Bank, 57 S. D. 415, 232 N. W. 913, 71 A. L. R. 
577; 3 R. C. L. 1808. 

Plaintiff further contends that this action is not confined to a re- 
covery upon the check, but is brought upon the entire transaction ; 
that, notwithstanding plaintiff may have no cause of action against the 
drawee upon the check, the defendant bank assumed the duty as agent 
of plaintiff to use due diligence in taking all steps by presentment, 
demand, protest, and notice as were necessary to secure payment of 
the check held by it for collection and that recovery may be had for 
breach of such duty. The plaintiff alleges that it indorsed the check 
and deposited the same in its account in the Mitchell National Bank 
and received eredit upon the books of the bank for the amount of the 
check, and that thereafter the Mitchell National Bank forwarded the 
same to the First National Bank & Trust Company of Minneapolis, 
and that the latter bank indorsed the check and forwarded it for pay- 
ment to the defendant bank. Where there is no definite understanding 
between a depositor and the bank as to the ownership of paper, but 
paper is indorsed and deposited in the usual course of business with 
the bank, the bank becomes the owner of the paper and not an agent for 
collection. Fanset v. Garden City State Bank, 24 S. D. 248, 123 N. W. 
686. We find no allegations of fact showing the creation of an agency, 
and the right of the plaintiff to recover for the failure of the defendant 
bank to exercise reasonable care and diligence in collecting the amount 
of the check is neither presented nor determined. 

The order appealed from is affirmed. 


LIABILITY FOR UNSOUND INVESTMENT 
ADVICE 





Johnson (defendant) v. Caldwell, Supreme Court of Oklahoma, 71 Pac. 
Rep. (2d) 620 





A person who, in good faith, advises another to invest in shares 
of a building and loan association, will not be liable to the investor 
for a loss sustained as a result of the peculations of the president of 
the association, of which the person giving the advice had no knowl- 
edge. 


An action of this kind is based on fraud and, in order to recover, 
the plaintiff must prove that the defendant made a material false 
representation with knowledge of its falsity or recklessly and with- 
out knowledge as to its truth and as a positive assertion, with in- 
tention that it should be acted upon by plaintiff, and that the plain- 
tiff acted in reliance thereon and suffered injury as a result. 
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The plaintiff in this case had $3,500 on deposit in a bank, for 
which she was seeking investment. The defendant, a druggist and 
a friend of the plaintiff, had $129,000 invested in three concerns 
including a building and loan association. Acting upon his advice, 
she invested $1,000 in the building and loan association and the 
rest of her money in the other two concerns. The defendant had 
been elected vice-presidnt of the association. He took no active 
part in its management, his election being due largely to the fact 
that he was the holder of a large part of its stock. The association 
became insolvent as the result of plundering of the treasury by its 
president. The defendant had no knowledge of what the president 
had been doing until the fact was brought out that the association 
was insolvent. In these circumstances, it was held that the defend- 
ant was not responsible in damages for the plaintiff’s loss. 


Action by Mrs. A. B. Caldwell against George W. Johnson. Judg- 


ment for plaintiff in the amount of $3,500, and the defendant appeals. — 


Reversed, with directions. 
Rehearing denied; Hurst, J., dissenting. 


Hollis Arnett, of Mangum, for plaintiff in error. 
W. T. Jeter, of Mangum, for defendant in error. 


PER CURIAM.—In effect this is an action for deceit to recover the 
sum of $3,500 as damages claimed by plaintiff for the alleged fraudu- 
lent acts of the defendant. For convenience the parties will be desig- 
nated as they appeared in the court below. 

Mrs. Caldwell, plaintiff, had on deposit in a bank in Mangum, OKL., 
the sum of $3,500. Defendant Johnson was a druggist in Mangum 
and plaintiff traded at his store. Defendant had invested $72,000 in 
the Century Building & Loan Association of Dallas, Tex., $42,000 in 
stock of the Amarillo Building & Loan Association, and $15,000 in 
stock of the Chieftain Royalty Company. He acquired knowledge that 
plaintiff kept such a deposit, and in a number of interviews with her 
told her of his investments, and agreed to invest her money. He ad- 
vised her that his dividends came in regularly, assured her that his 
investments were good, safe, and profitable, and exhibited to her various 
statements of the Century Building & Loan Association based on audits 
made by the State Banking Department of Texas, showing that asso- 
ciation to be a solvent and going concern. He made a similar showing 
to her relative to the other two concerns, and told her that all of them 
were paying regular and satisfactory dividends. 

Concerning her deposits, he called her attention to the fact that 
banks were failing all over the country at that time, which was during 
the years 1928 and 1929; that the bank where she kept her deposit 
might fail and her money be lost. That a deposit in a bank did not 
produce the amount of income it would produce if invested in some 
of his stocks; that her deposit was unsafe and if invested in such 
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stocks would be safer than on deposit in any bank. All the informa- 
tion which he gave her was in general conversations in his store and 
in response to her inquiry as to how she might make a better invest- 
ment of her money to assure her of its safety. She had confidence in 
him and considered him one of the best ‘‘financial’’ men in the city. 

From time to time she withdrew her money from the bank, took 
it to the defendant and permitted him to invest it in some of said stocks, 
delivering her checks to him, and receiving from him, or direct from 
the association issuing it, stock in the proper amount. p 

Johnson had been elected vice-president of the Century Building & 
Loan Association; he did not assume any part in its management and 
had no connection with its operation or general business affairs, and 
was not conversant with the details thereof. He was elected because 
he was a large investor. Living some 300 miles from its office, he knew 
no more about its affairs than any other stockholder. He made sales 
of stock in all of these companies from time to time; on some sales he 
received a nominal commission and on others none. He was not a 
designated stock salesman or broker, but made sales merely because 
of his interest in the success of each of said concerns. 

After Mrs. Caldwell had placed her money in stocks through de- 
fendant, $1,900 in the Amarillo Building & Loan Association; $600 
in the Chieftain Royalty Company; and $1,000 in the Century Build- 
ing & Loan Association of Dallas, Johnson invested $37,000 in the stock 
of the Century Building & Loan Association and $36,000 in the stocks 
of the other two companies. This was done during the two years im- 
mediately following the transactions of which plaintiff complains. 

More than four years subsequent to Mrs. Caldwell’s investments 
the Banking Department of the state of Texas, whose duty it was to 
audit building and loan associations in that state, ascertained that 
through manipulations and defaleations, which were not reflected in 
the regular books and records of the association, the president of said 
association, one Frank A. Loftus, had plundered its treasury. That 
his abstractions had been going on since the beginning of business, and 
that he maintained a duplicate, unlawful, and independent record of 
his own; and the regular books and accounts of the concern were so 
kept that they reflected a solvent and dividend paying business. The 
fact of insolvency could not have been ascertained, and was not ascer- 
tainable from the association’s records. This condition was unknown 
to the secretary-treasurer, and the cashier, who officed with the presi- 
dent and was unknown to all officers and stockholders of the corpora- 
tion, except the defaulting president. All reports of the condition of 
the association were based by the Banking Department’s audits on 
the books and aceounts of the association. No suspicions had been 
aroused to cause an independent verification of the authenticity of the 
records of the association and of the various items reflected therein 
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until immediately prior to July, 1933, and the result of the independ- 
ent investigations then made caused the said president to become a 
fugitive from justice, and his peculations to be discovered. These dis- 
closed that the association was insolvent, and had been so from the 
beginning of its business. 

But. the evidence wholly fails to show that Johnson knew or had 
reason to suspect or investigate this condition. His own acts are suffi- 
cient proof of his good faith and confidence in this association. In 
all his dealings with Mrs. Caldwell no evidence appears to indicate 
that he made any statements to her which he did not have good reason 
to believe were true, relative to any of the stocks involved. He made 
strong representations to her that all of it was good. This was his own 
experience and he was justified therein. 

As to the Chieftain Royalty Company, and the Amarillo Building & 
Loan Association, no evidence appears in the record respecting the 
condition of either of them, or whether Mrs. Caldwell lost or gained 
by investment therein. So far as this record is concerned she could 
have made enough profit out of either of them to offset her losses in 
the Century. It cannot be assumed that becanse she lost in one she 
lost in all. There is no evidence of fraud or deceit on the part of de- 
fendant related to her purchase of said stocks. These therefore, so 
far as this appeal is concerned, pass out of the case. 

-To constitute actionable fraud it must appear: (1) That defendant 
made a material representation ; (2) that it was false; (3) that he made 
it when he knew it was false, or made it recklessly, without any knowl- 
edge of its truth and as a positive assertion; (4) that he made it with 
the intention that it should be acted upon by plaintiff; (5) that plain- 
tiff acted in reliance upon it; (6) that he thereby suffered injury. 

All of the above facts must be proven with a reasonable degree of 
certainty, and al] of them must be found to exist as the absence of any 
one of them would be fatal to a recovery. Wingate v. Render, 58 Okl. 
656, 160 P. 614; Henry v. Collier, 69 Okl. 24, 169 P. 636; Cooper v. 
Gibson, 69 Okl. 105, 170 P. 220; Chicago, R. I. & P. Ry. Co. v. Penix, 
61 Okl. 4, 159 P. 1141. 

The record is silent as to any statement of Johnson to Mrs. Cald- 
well relative to the stock in question which he knew to be false; or 
that he kept to himself information which he should in good faith have 
imparted; or that he recklessly made statements regarding said stocks 
without any knowledge of their truth and in the absence of a reason- 
able basis for believing them to be true. The direct opposite appears. 
Indubitably he believed implicitly all that he told her for he acted 
thereon during the two years subsequent to his dealing with her, by 
placing, in addition to his former investments, the sum of $73,000 in 
these various stocks. This speaks in thundertones of his lack of sus- 
picion, and his unlimited confidence in all of these stocks as a safe and 
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profitable investment, and clears him of fraud in advising her to put 
her $3,500 into said stocks. 

The fact that he was vice-president of the Century Building & 
Loan Association without official duties or activities does not militate 
against him or charge him per se with knowledge of facts unobtain- 
able by him, wholly unknown to him, to the active officers of the cor- 
poration other than the defaulting president, to the other stockholders 
or to the auditors of the State Banking Department of Texas. Some 
proof of a fraudulent intent to deceive or defraud Mrs. Caldwell to 
so charge him must affirmatively appear; nothing appears which can 
be so construed. 

It is contended that the trial court erred in treating defendant’s 
representations about the bank as material, and the rule is invoked 
that representations relied upon for recovery in an action for fraud 
must be relevant to the transaction in which the loss complained about 
has been sustained, and must be as to some subject material to the 
transaction resulting in the loss, as distinguished from matter merely 
collateral thereto and which does not constitute an essential element 
thereof. Since we hold there was no evidence to take the case to the 
jury, it is not necessary to pass upon this point. 

This cause was tried to a jury. It is the rule that fraud is a ques- 
tion of fact to be determined by the jury, but there must appear some 
reasonable proof of fraudulent intent. The mere fact that fraud is 
claimed will not justify the submission of that issue unless: facts are 
produced from which an irresistible deduction of fraud reasonably 
arises. Fraud may not be presumed by the jury from circumstances; 
it must arise as does any other issue of fact from a preponderance of 
all the evidence. Deceit, fraud, and fraudulent intent arise from acts 
and conduct inharmonious with good faith and must emanate from 
clear and convincing proof. A chancellor is given a somewhat wider 
latitude in certain cases in equity where he may assume that fraud 
was intended as the consequence of the action of the parties charged, 
but even in such cases he must find convincing facts or circumstances 
which in reason cannot be harmonized with good faith. Pevehouse 
v. Adams, 52 Okl. 495, 153 P. 65; Young v. Blackert, 51 Okl. 285, 
151 P. 1057; Ely Walker D. G. Co. v. Smith, 69 Okl. 661, 160 P. 898; 
Jander v. MeNeill, 169 Okl. 433, 48 P. (2d) 1022; Clark v. Lockstone 
et al., 170 Okl. 316, 39 P. (2d) 971; Lester v. Mahan, 25 Ala. 445, 
60 Am. Dee. 531, 532. 

It is unnecessary to examine the instructions of the court. The 
record is so devoid of proof tending to establish fraud by the defend- 
ant in his dealings with Mrs. Caldwell that it was error to have sub- 
mitted the case to the jury. The demurrer to the evidence should 
have been sustained. 

From the condition of the record it is apparent that fraud cannot 
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be imputed to the defendant upon any theory. It was the duty of 
plaintiff to offer all the evidence at her command upon the trial below 
and it must be inferred that she performed that duty. A continuance 
of this litigation, therefore, would be superfluous and would avail 
plaintiff nothing. Baily v. Griggs, 174 Okl. 90, 49 P. (2d) 695. 

The judgment is reversed with instructions to the lower court to 
dismiss the cause. 

The Supreme Court acknowledges the aid of Attorneys O. H. Graves, 
E. R. Jones, and J. C. Stone in the preparation of this opinion. These 
attorneys constituted an advisory committee selected by the State Bar, 
appointed by the Judicial Council, and approved by the Supreme 
Court. After the analysis of law and facts was prepared by Mr. 
Graves and approved by Mr. Jones and Mr. Stone, the cause was as- 
signed to a justice of this court for examination and report to the 
court. Thereafter, upon consideration by a majority of the court, this 
opinion was adopted. 


GUARANTY OF NOTE UNTIL “$1600 HAS BEEN 
PAID” 





Security Co-operative Bank v. Corcoran, Supreme Judicial Court of 
Massachusetts, 10 N. E. Rep. (2d) 57 





The defendant guaranteed payment in full of an $8,000 mortgage 
note held by the plaintiff bank ‘‘until such time as the sum of six- 
teen hundred ($1,600) dollars has been paid on the principal.’’ 
Before $1,600 had been paid, the makers defaulted and under the 
terms of the note the entire amount became immediately due. The 
mortgage was foreclosed and the net proceeds of the foreclosure 
sale, amounting to more than $1,600 but not enough to pay the note, 
were credited upon the note. It was held that the defendant was 
liable for the entire balance including insurance, water rates, taxes 
and the expenses of foreclosure. 


Action of contract by the Security Co-operative Bank against Mar- 
garet A. Corcoran and others, executors. From an order of the Ap- 
pellate Division for the Southern District dismissing a report for the 
plaintiff in the sum of $3,917.87, the defendants appeal. 

Order dismissing report affirmed. 


QUA, J.—This action is upon a guaranty by the defendants’ 
testate of a co-operative bank mortgage note for $8,000 given by one 
Hammarberg and his wife to the plaintiff. The note was originally 
payable in monthly installments, G. L. (Ter. Ed.) ¢. 170, § 26, but later 


NOTE — For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §557. 
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monthly payments upon the principal were suspended under G. L. 
(Ter. Ed.) ¢. 170, § 33. 
The guaranty was in these words: 


‘‘For a valuable consideration, I hereby absolutely and uncondi- 
tionally guarantee the payment, in full, of the within note or any ex- 
tension thereof, in whole or in part, until such time as the sum of 
sixteen hundred (1600) dollars has been paid on the principal of said 
note.”’ 


Then follows a waiver of ‘‘presentment, demand, protest, and no- 
tice.’’ Before $1,600 had been paid the Hammarbergs fell into default, 
and the balance of the note became immediately due and payable under 
G. L. (Ter. Ed.) ¢. 170, § 34. The plaintiff caused the mortgage to be 
duly foreclosed and credited the net proceeds, amounting to more than 
$1,600, upon the note. 

The plaintiff was rightly allowed to recover the full unpaid balance 
of the note against the estate of the guarantor. By the true construc- 
tion of the guaranty whenever, before $1,600 had been paid upon the 
principal, the makers of the note fell into default a cause of action at 
once arose against the guarantor to recover a sum at least as large as 
the amount in default. When, before the foreclosure, the entire balance 
of the note became due, the guarantor became liable for that amount. 
Charlestown Five Cents Savings Bank v. Zeff, 275 Mass. 408, 176 
N. E. 191. The crediting thereafter of the proceeds of the foreclosure 
sale did not, as the defendants contend, end the guaranty or discharge 
the accrued obligation of the guarantor. That amounted only to a 
payment pro tanto for the benefit both of the makers and of the guar- 
antor. If the defendants’ contention were correct, the guarantor, even 
after a default, could always pay or procure payment of $1,600 and 
thereafter could never be compelled to pay more. His promise of pay- 
ment ‘‘in full,’’ ‘‘in whole or any part,’’ would be illusory, and the 
guaranty would be of little or no value as additional security to the 
plaintiff. Nothing in the words of the guaranty itself requires such a 
construction, and upon the face of the guaranty it is not a reasonable 
construction. See Agricultural National Bank of Pittsfield v. Brennan 
(Mass.) 3 N. E. (2d) 769; Smith v. Ferris, 143 N. Y. 495, 39 N. E. 3; 
Pulling v. Schreiber, 240 Mich. 333, 337, 215 N. W. 381; Kortlander v. 
Elston (C. C. A.) 52 F. 180, 183. 

The bank made no mistake in adding to the balance of principal 
due on the note the accrued charges for insurance, taxes, water rates 
and the expenses of foreclosure and then crediting on account the full 
price for which the premises were sold. This was a proper method of 
ascertaining the deficiency and was in accordance with G. L. (Ter. Ed.) 
e. 183, § 27. 

Order dismissing report affirmed. 
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LIABILITY OF SURETIES ON BOND SECURING 
DEPOSIT 


Looney v. Belcher, Supreme Court of Appeals of Virginia, 192 S. E. 
Rep. 891 


The officers of a bank, in order to induce a depositor to permit 
funds to remain on deposit in the bank, signed a bond as sureties 
binding themselves to pay the deposit if the bank failed to do so. 
The bank closed and some of the sureties settled with the depositor. 
It was held that they were entitled to recover from the heirs of 
one of the deceased sureties the amount for which their ancestor 
would have been liable if living. 


It was also held that the act of the depositor in permitting his 
deposit to remain in the bank was sufficient consideration for the 
bond; that, where an instrument of this kind is of a continuing 
nature and is without condition as to time of payment and amount, 
the time and amount must be reasonable and that, where the instru- 
ment contains no words of limitation relieving the heirs of a surety 
upon his death, the instrument will not be construed so as to extend 
relief from such liability. 


Suit by Bartley Belcher and others against Theodore Looney and 
Carl E. Looney. From an adverse decree, the defendants appeal. 
Affirmed. 
S. H. & George C. Sutherland, of Clintwood, for appellants. 
H. Claude Pobst and F. H. Combs, both of Grundy, for appellees. 


BROWNING, J.—The facts of this case are, in brief, these: In 
April, 1921, there were two banks operating in the town of Grundy, 
Va. One was the Bank of Grundy, Incorporated, a state bank; the 
other was the First National Bank of Grundy. Prior to April 9, 1921, 
a customer of the Bank of Grundy, Fred Vandyke, had on deposit in 
that bank $43,760, represented by six certificates of deposit. Three 
of these certificates were for the sum of $10,000 each and one for $10,- 
200. The others were for lesser amounts. 

It appears that the Bank of Grundy was doing business in an old 
and unimpressive building, without the modern safety appliances and 
conveniences. Its rival, the First National Bank, was operating in a 
more modern building, with superior vault facilities. 

Officials of the latter bank made an effort to induce Vandyke to 
place a portion of his money on deposit in their bank, emphasizing its 
physical safety advantages. This effort succeeded to the extent of 
Vandyke’s assignment of two of his $10,000 certificates to the First 


NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §191. 
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National Bank, which issued its certificates to him for like amounts. 
The Bank of Grundy certificates were presented to it on the following 
day for payment, in due course, which would have resulted in the trans- 
fer of $20,000 from the one bank to the other. The cashier of the Bank 
of Grundy and H. Claude Pobst, one of its directors, went posthaste to 
the home of Mr. Vandyke and persuaded him to abandon the transfer 
that he had in mind and leave his deposits, intact, in their bank. As 
an inducement for him to do this, and to create in him a feeling of 
security in continuing his deposits in the Bank of Grundy, the officers 
of this bank agreed to give him their bond securing and guaranteeing 
any loss which might accrue to him on account of these deposits. 

This method of making Vandyke safe apparently satisfied him for 
he made no further efforts to withdraw his money until some eighteen 
months thereafter he withdrew $35,000 for the purpose of paying for 
a farm which he had bought in Ohio upon his removal from Virginia 
to that state, in 1922 or 1923. 

The bank renewed his certificates of deposit annually and some- 
times semiannually, paying or adding in the accrued interest which had 
been earned. VWandyke, though residing in Ohio after 1923, retained 
property interests in Buchanan county, Va., Grundy being the county 
seat, and he returned there each year, and sometimes oftener, to col- 
lect his rents, pay taxes, ete. Thus he continued to do business with 
the bank, and, when it failed, in May, 1931, he had on deposit with it 
the sum of $10,000, represented by a certificate of deposit dated No- 
vember 1, 1930, which was a part of the original deposit made in 1921. 
He had kept, through the intervening years, the bond of guaranty 
before referred to. Just after the bank closed he sought the advice of 
his attorney, in connection with the bond, for what purpose does not 
appear in the record, but supposedly for information as to its validity. 
Thereafter, it became misplaced or lost and was found some two years 
afterward. 

In 1934, Vandyke went to Grundy with the bond and demanded 
payment of the amount of his deposit from the receiver of the Bank 
of Grundy, and being unsuccessful in this effort he demanded pay- 
ment of the money from the sureties on the bond. One of these sureties 
was John A. Looney, who was the president of the bank and a director 
at the time of the execution of the bond and at the time of his death, 
which was in April, 1922. 

Mr. Pobst, who was also a director of the Bank of Grundy and one 
of the sureties or guarantors by virtue of the provisions of the bond, 
became the administrator of the Looney estate and the guardian of the 
three children, two of whom are the appellants here. 

The shares of stock of the Bank of Grundy belonging to the estate 
of John A. Looney were distributed to his heirs at law, two of whom 
are the appellants in this suit, and the appellants sold their shares 
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before the bank failed. All of his heirs at law are solvent and own 
sufficient real estate, which was derived from the estate of their father, 
to pay the amount for which their father was liable on the bond of 
guaranty. 

In 1935, after Vandyke had demanded payment from the sureties 
on the bond, three of them, who were solvent, Bartley Belcher, F. H. 
Combs, and H. Claude Pobst, realizing their liability on the bond, by 
treaty with Vandyke at his home in Ohio, effected a compromise with 
him by the payment of $9,000 and incurring the costs of the negotia- 
tions. Thus a saving of more than ‘$1,000 to the sureties was accom- 
plished through the efforts of those mentioned. 

They subsequently called upon the appellants to pay the portion of 
the $9,000 which their father would have been liable for had he been 
living. They declined to pay the amount or any part thereof. 

These facts and circumstances resulted in this suit by the appellees 
against the appellants for contribution. 

It may be here noted that upon the payment of the $9,000 in full 
settlement of the Vandyke claim he assigned to the appellees the cer- 
tificate of deposit and the surety bond. 

Two of those who were sureties and bound on the bond were not 
in a financial state to pay anything, but those who did pay agreed to 
give them time in which to discharge their obligation. A judgment 
was secured against another for his part and still another was hope- 
lessly insolvent. ; 

The trial court held that the appellants were liable to the appellees 
for one-seventh of the amount which they paid to Vandyke and de- 
creed accordingly. From that decree an appeal was allowed by this 
court. 

The surety bond sued upon is as follows: 


‘“Whereas, one Fred Vandyke has on time deposit with the Bank 
of Grundy, of Grundy, Virginia, the sum of $43,760, represented by 
6 time deposit certificates, three of them being for ten thousand dollars 
each, and one for $1,560.00, those four being dated the 7th day of 
April, 1921, and one being for $10,200.00 dated 23rd day of Decem- 
ber, 1920, and one for $2,000.00 dated January 27, 1921; and 

‘‘Whereas, the undersigned are stockholders of said Bank of Grundy, 
a corporation. 

‘‘Now, therefore, in consideration of the said Fred Vandyke mak- 
ing these deposits with said bank, the undersigned do hereby jointly 
guarantee to him, the said Fred Vandyke, that they will make good 
any loss which may accrue to him on account of these deposits, and 
do hereby promise and guarantee that the said Bank will, when re- 
quested by the said Fred Vandyke, his heirs or assigns, pay over to 
the said Vandyke the amounts represented by said certificates of de- 
posit, together with interest on same to the date of payment; and if 
said bank does not do so, then the undersigned hereby promise and 
bind themselves to pay said certificates of deposit, with interest to date 
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of payment, and in case the said Fred Vandyke, his heirs or assigns, 
shall ever have to bring suit on this paper, then the undersigned hereby 
agree to pay to his attorney five (5%) per cent on all amounts so col 
lected by said attorney, as an attorney’s fee for bringing said suit, to- 
gether with the Court costs of said suit; thus saving the said Frea 
Vandyke entirely harmless in this matter. 


‘‘Witness the following signatures and seals, this April 9, 1921. 
‘‘John A. Looney [Seal] 


‘*Geo. Belcher [Seal ] 
‘‘B. Belcher [Seal] 
‘‘H. Claude Pobst [Seal] 
**K. E. Smith [Seal] 
‘‘E. R. Boyd [Seal } 
‘Bh. H. Combs [Seal] 
“W. L. Dennis [Seal] ”’ 


There are two assignments of error in which a number of defenses 
are urged. We shall discuss them in a rather general way. 


First, the validity of the bond is assailed because it is alleged that 
there was no consideration deemed valuable in law for its execution. 
The circumstances and facts which brought the bond into existence and 
its recitals negative this position. The evidence tends to show that 
the bank was a small country institution which was struggling along; 
that it had a rather alert and vigorous rival in the field of operation ; 
that one who could make time deposits of the dimensions and importance 
of those made by Vandyke meant much to it; that Vandyke was a care- 
ful man of some business acumen; that he had begun to feel a little 
uneasy about the safety of his savings. It was a large sum and he did 
not feel quite secure with all of his eggs in one basket. He determined 
to divide it between the two banks but was induced to relinquish this 
plan because of the willingness of his financial friends and those in 
whom he had confidence to make him safe by the security which they 
suggested and proffered to him. 


This state of facts shows the forbearance of Vandyke to insist upon 
a scheme of greater safety and adopt that of others who were unques- 
tionably advantaged and benefited by such forbearance. If these ele- 
ments in their setting, do not constitute consideration—aye, valuable 
consideration—which will support a contract, then we have miscon- 
ceived the law. 

In the ease of Ballard v. Burton, 64 Vt. 387, 24 A. 769, 771, 16 
L. R. A. 664, the case of Burr v. Wilcox, 13 Allen (Mass.) 269, 273, 
was approvingly quoted as aptly defining the term ‘‘consideration.”’ 
It was in these words: ‘‘ Any act done at the defendant’s request, and 
for his convenience, or to the inconvenience of the plaintiff, would be 
sufficient. ’* 


Consideration means, not so much that one is profiting, as that the 
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other abandons some legal right in the present. 
p. 166. 


1 Parsons, on Contracts, p. 442, treating the subject under con- 
sideration, says: ‘‘Nor need the agreement to delay be for a time cer- 
tain, for it may be for a reasonable time only, and yet be sufficient con- 
sideration for a promise.”’ 


Pollock on Contracts, 





‘‘However, in order to render one other than the bank liable on 
the certificate, there must be some consideration for his contract; for- 
bearing tu withdraw money from a bank for a reasonable time has been 
held a sufficient consideration for the signing by a third person as 
surety of another certificate of deposit in place of a former one which 
is surrendered.’’ 7 American Jurisprudence, Banks, p. 354, § 495. 








A guaranty of a certificate of deposit by an officer of a State bank 
was sustained as against the objection that the guaranty was without 
consideration, the court holding that the extension of time of pay- 
ment of the certificate was a sufficient consideration. Rattelmiller v. 
Stone, 28 Wash. 104, 68 P. 168; Sickles v. Herold, 11 Mise. 583, 32 
N. Y. S. 1083; Garren v. Youngblood, 207 N. C. 86, 176 8S. E. 252, 95 
A. L. R. 1182. 

There can be no question about the presence of a consideration 
sufficient to support the guaranty bond in the suit in judgment. 

It is further urged, in support of the charge of error committed, 
that Vandyke was guilty of laches in delaying to assert his rights and 
pursue his remedy. 

The bond is without condition as to when the bank would pay the 
deposits, and consequently the time for payment by the sureties was 
indefinite. They were only to perform when the bank defaulted. 






























‘‘Where there is nothing to show when the principal debt matures, 
there can be no such extension of time as to discharge the guarantor, 


‘*So, also, where the guaranty is of a continuing nature and does 
not limit or restrict the period of credit, any reasonable change as to 
the length of the credit will not relieve the guarantor from his lia- 
bility thereunder, unless the extended period materially changes the 
contract of guaranty.’’ 28 C. J. p. 1003, § 163. 

‘“Where, however, it is apparent from the language of the guaranty 
in connection with the surrounding circumstances existing at the time 
it was executed that it was the guarantor’s intention to leave the time 
and amount open to cover a series of transactions, the guaranty will 
be construed as a continuing one; but the time and amount must be 


reasonable under the circumstances of the particular case.’’ 28 C. J. 
p. 960, § 109. 






Where the guaranty is absolute, it has been held that demand and 
notice were unnecessary. Read v. Cutts, 7 Me. (7 Greenl.) 186, 22 
Am. Dee. 184. 
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In the same case, with respect to the defense of laches, it was said 
that it has been repeatedly decided that mere delay to pursue the prin- 
cipal and collect the money of him does not discharge a surety or guar- 
antor provided such delay be unaccompanied by fraud, or an agreement 
not to prosecute the principal, made without the assent of such surety. 

Of course, laches could not be urged against the appellees inde- 
pendently, because their cause of action did not arise until 1935, when 
the settlement was had with Vandyke. 

It was said, in the case of Rapalye v. Bailey, 5 Conn. 149, 13 Am. 
Dec. 49, in relation to the interpretation of a letter of credit given 
by Bailey to Rapalye requesting the latter to furnish his brother cer- 
tain merchandise for a certain amount, and, if he should not fulfill 
his contract, he, the defendant, would be accountable for the payment: 
‘The words of the contract, ought to be taken as strongly against the 
defendant as the sense of them will admit. If a limitation was in- 
tended as to the time, or manner of delivery, why was it not specified, 
as was the limitation relative to the amount?’’ 

In the case last named the case of Merle v. Wells, 2 Camp. 413, 
was cited and considered. It involved the construction of a guaranty 
contained in a letter from the defendant to the plaintiffs, in which he 
said: ‘‘I consider myself bound to you for any débt my brother may 
contract, not exceeding one hundred pounds, after this date.’? The 
plaintiffs continued to supply the brother with goods in his business 
for more than a year; during the time they had several times balanced 
accounts with him, and he had paid them more than the sum of £100. 
It was urged that the defendant’s guaranty was limited to the first 
£100 advanced by the plaintiffs. 


‘“‘T think,’’ said Lord Ellenborough, ‘‘the defendant was answer- 
able for any debt not exceeding one hundred pounds which William 
Wells might, from time to time, contract with the plaintiffs in the way 
of his business. The guaranty is not confined to one instance, but ap- 
plies to debts successively renewed. If a party means to be a surety 
only for a single dealing, he should take care to say so. By such an in- 
strument as this, a continuing suretyship is created to the. specific 
amount.’’ 


There is no merit in the defense of laches. 
It is also urged that the death of John A. Looney ended any lia- 
bility that might have attached to him during his lifetime under the 
provisions of the guaranty bond. It is contended that the burdens of 
the bond must be discharged, if at all, by the survivors of the sureties. 
It is insistently argued that such burdens did not descend as a charge 
upon Looney’s estate or his heirs. 

The Virginia statute, section 5762 of the Code, seems to settle this 
phase of the matter contrary to the contention of the appellants. This 
statute provides: 
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“If one bound with another, either jointly or as a partner, by a 
judgment, bond, note, or otherwise, for the payment of a debt, or the 
performance or forbearance of an act, or any other thing, die in the 
lifetime of such other, the representative of the decedent may be charged 
in the same manner as he might have been charged, if those bound 
jointly or as partners, had been bound severally as well as jointly, 
otherwise than as partners.’’ 


This statute is applicable to the case in hearing, but, if it were not 
in existence, the law, as expressed in the very recent case of United 
States v. Chain, 300 U. S. 31, 57 S. Ct. 394, 396, through Mr. Justice 
Van Devanter, in the following quctation, is quite conclusive of the 
matter : 


‘*It is a presumption of law that the parties to a contract bind not 
only themselves but their personal representatives. Executors, there- 
fore, are held to be liable on all contracts of the testator which are 
broken in his lifetime, and, with the exception of contracts in which 
personal skill or taste is required, on all contracts broken after his 
death.’’ See 1 Chitty, Contr. (11th Am. Ed.) 138; 2 Parsons, Contr. 
(6th Ed.) 530, 531. 


It is further said in the same case: ‘‘In a long line of decisions re- 
lating to bonds not distinguishable from the one in suit it has been 
held that a surety’s obligation does not terminate with his death but 
binds his personal representatives for past and subsequent defaults, as 
it would bind him if living. The principle underlying these decisions 
is the same that prevails in respect to other related contracts, and we 
regard it as well sustained in reason and supported by the preponderant 
weight of authority.’’ 


The text above is supported by the following list of authorities: 
(citing cases). 

The authorities quite universally hold that in the construction and 
interpretation of a bond of warranty or other paper executed for the 
same purpose it is important to consider the circumstances and the 
parties and the natural and normal reasons which impel them, which 
obtain in the particular case. 


In the ease of Boehne v. Murphy, 46 Mo. 57, 2 Am. Rep. 485, it was 
said, through Bliss, J., in speaking of the proper interpretation of a 
letter of credit: ‘‘But I do not know that there is any special rule that 
applies to this class of writings, and Chancellor Kent (2 Com. 557) 
thus states the rule that should govern us in the construction of all 
contracts: ‘The modern and more reasonable practice is to give the 
language its just sense, and to search for the precise meaning, and one 
requisite to give due and fair effect to the contract, without adopting 
either the rule of a rigid or of an indulgent construction. . . . The 
true principle of sound ethics is to give the contract the sense in which 
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the person making the promise believed the other party to have ac- 
cepted it, if he in fact did so understand and accept it.’ ’’ 

When the rule of construction, which is so impressively stated in 
the above case, is applied to the bond of warranty in the case we have 
before us, it seems plain that the decree of the trial court is without 
error. It is important to remember the purpose which the parties 
had in mind when the bond was executed. That of the sureties was to 
fortify their bank, and a heavy line of deposits is one means of accom- 
plishing this; that of Vandyke was to accommodate his business friends 
by forbearing to withdraw his money from their bank, if he could do so 
with safety, and the guaranty of his friends satisfied him and, in his 
judgment, eliminated from the transaction the element of hazard. It 
was not a single transaction, to be done with, but it contemplated 
changes and substitutions by a course of dealing in the future. It was 
a continuing contract of guaranty, absolute and definite as to its pur- 
pose but indefinite as to time and the exact details of the future deal- 
ings between Vandyke and the bank. 

In the ease of White’s Bank v. Myles, 73 N. Y. 335, 29 Am. Rep. 
157, we find this: 


‘*Precedents do not help much in the construction of such instru- 
ments. The dividing line between those which are limited and those 
which are continuous is not always plainly seen, and cases apparently 
quite similar are sometimes found upon one side of it, and sometimes 
upon the other. Where there is uncertainty upon the face of the in- 
strument, its construction must necessarily depend upon the cireum- 
stances which throw light upon it, and hence the diversity.’’ 


Krekel Admr. &c. v. Thomasma, 255 Mich. 283, 238 N. W. 255, 
81 A. L. R. 786, presents a case very like the one in judgment. There 
an action was brought by the administrator of the estate of Henry 
Krekel for contribution by his coguarantors on a guaranty contract. 
It was held that the guaranty was a continuing one. The guarantors 
were liable until they gave notice of discontinuance. They never gave 
such notice and therefore their liability continued. 

The case of Holmes v. Elder, 170 Tenn. 257, 94 S. W. (2d) 390, 
392, 104 A. L. R. 1282, involved the construction of a bond to secure 
the deposits, to the extent of $20,000, of a clerk of a chancery court 
in a certain designated bank. There were a number of sureties on the 
bond, as well as the bank, which was the principal. The bank failed 
and suit was brought by the depositor against the sureties and recovery 
by the plaintiff was sustained by the Supreme Court of Tennessee. It 
was there said: 


‘‘A guaranty may be continuing, or may be exhausted by one act. 
The governing principle is this: When it appears that the guaranty 
looked to a future course of dealing for an indefinite time, it is a con- 
tinuing guaranty, limited only as to amount prescribed.’’ 
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Quite an informative case on the subject is Frieden v. Cluett, 142 
Va. 738, 128 S. E. 61. We shall forbear quoting from it lest this opinion 
shoud become prolix. 

A number of authorities have been cited by both sides. Most of the 
Virginia cases to which we have been pointed by the appellants were 
decided before section 5762 of the Code of Virginia came into exist- 
ence, and the authorities (which are not found in the briefs but were 
handed to the court during the argument of the case) are not in 
point. 

We think that our discussion has specifically or impliedly embraced 
all of the issues in this case. We shall content ourselves to close this 
opinion by the expression of this thought: The parties affected by the 
contract which we have considered could have inserted therein plain 
words of limitation and condition, but they did not choose to do so. 
We cannot, by construction and interpretation, import these words and 
effect a significance which they did not elect to consummate. In other 
words, the courts cannot make contracts for persons. 


We affirm the decree of the trial court. It is eminently correct. 
Affirmed. 


NOTICE OF ASSIGNMENT OR PURCHASE OF 
WAGES 


National Finance Co. v. Citizens Loan & Savings Co., Supreme Court 
of Georgia, 192 S. E. Rep. 717 


Under the laws of Georgia, Code 1933, § 25-319, an assignment 
or purchase of wages is not valid unless the assignee or purchaser 
gives notice thereof to the employer within five days after the sale 
or assignment. 









Action by the National Finance Company, Inc., against the Citizens 
Loan & Savings Company and others. To review a judgment which 
dismissed the petition after sustaining a demurrer, plaintiffs bring 
error. 

Affirmed. 

R. R. Jackson, of Atlanta, for plaintiffs in error. 

John F. Echols, of Atlanta, for defendant in error. 


Victor K. Meador, of Atlanta, for parties at interest not parties 
to record. 











ATKINSON, J.—1. It is declared in the Code, § 25-201: ‘‘No per- 
son, firm, or corporation shall engage generally, regularly, or collaterally 
to any other business, in the business of making loans on household or 
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kitchen furniture, household goods, wearing apparel, sewing machines, 
musical instruments, wages, or salaries, or in the business of buying 
wages or salaries, without first obtaining a license for carrying on such 
business.’’ It is further declared (section 25-208): ‘‘Any sale or as- 
signment of wages or salary, whether made for the purpose of securing 
a debt in existence before said assignment is made or for the purpose 
of procuring an advancement of money at the time the assignment is 
made, shall be governed in all respects by the provisions of this Chap- 
ter; and the rate of discount on any sale or assignment of salary or 
wages shall not be greater than the rates and fees prescribed in sec- 
tions 25-213 and 25-214.’’ 

It is declared in said Code, § 25-213: ‘‘If it shall be agreed on in 
writing by the borrower and lender at the time the loan is made, the 
lender may charge, for investigating the security or title and closing 
the loan, a fee of not more than 50 cents where the amount borrowed 
is $5 or less; not more than 70 cents where the amount is more than 
$5 and not more than $10; not more than $1 where the amount bor- 
rowed is more than $10 and not more than $20; not more than $1.50 
where the amount borrowed is more than $20 and not more than $35, 
and not more than $2 where the amount borrowed is more than $35 and 
not more than $60; which said fee may be charged, if so agreed, upon 
each original loan or any renewal thereof: Provided, however, that no 
fee whatever shall be allowed on any renewal or extension which occurs 
within 30 days from the time of making the loan or from the time of 
the last renewal: and Provided, further, that the fee provided for in 
this section shall not be charged on any renewal made after the expira- 
tion of four months from the date of the original loan, but that all re- 
newals made after said four months shall be at a fee not greater than 
one-half the amount herein provided.’’ Also (section 25-214): ‘‘Any 
loan which shall be made between the parties immediately upon, or a 
short time after, the payment of a preexisting loan of approximately 
the same amount shall be construed in all cases to be a renewal of said 
preexisting loan. No original loan shall be split up into smaller loans 
in order to increase the fees allowed; but if two or more loans are made 
at or about the same time between the same parties, they shall be con- 
strued to be but one original loan, unless the contrary plainly and un- 
equivocally appears. On loans of $60 or more, the borrower may, if 
agreed upon, pay such fees as will be a fair and reasonable compensa- 
tion for services actually rendered, if any, by the lender in examining 
the title or the property pledged as security, but in no event to be more 
than six per cent. of the amount of the loan; and this fee shall not be 
paid on any renewal of said loan.’’ 

All the foregoing are codifications from the act of 1904 (Ga. Laws 
1904, p. 79). Section 25-201 requires a license to engage in business 
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(1) of making loans on ‘‘ wages or salaries’’; (2) of ‘‘buying wages or 
salaries.’’ Properly construed, -section 25-208 deals (1) with the sale 
of wages or salary, (2) with the assignment of wages or salary for the 
purpose of securing a pre-existing debt, and (3) with the assignment 
of wages or salaries for the purpose of securing a contemporaneous 
debt. That the Legislature intended to include the first of these three 
subject-matters by this section is shown by the provision therein con- 
tained whereby it is declared that the discount charged in any sale or 
assignment of salary or wages shall not be greater than the rates and 
fees charged in sections 25-213 and 25-214, dealing exclusively with 
charges on loans, and by a consideration of the act of 1904 as a whole, 
which purports to regulate not only the business of taking assignments 
to secure debt, but also the business of buying wages or salary by ab- 
solute purchase. By section 25-208, any sale or assignment of wages 
or salary ‘‘shall be governed in all respects by the provisions of this 
Chapter,’’ meaning chapter 25 of the Code of 1933. A provision of 
that chapter is section 25-319 of the Code of 1933, being a codification 
of section 20 of the act of 1920 (Ga. Laws 1920, pp. 215, 222), and 
is as follows: ‘‘Before any notice of assignment or purchase of wages 
or salaries shall be binding upon any individual, firm or corporation 
to whom said notice is directed, said notice shall be accompanied by a 
copy of the contract of sale or assignment verified by the assignee to 
be a true and correct copy thereof:- Provided, that the assignee shall 
file said notice within five days from the time of the execution of the 
assignment: and Provided further, that the contract of assignment 
shall be made in duplicate, one copy to be retained by the assignor 
and the other by the assignee. Upon receipt of the notice and verified 
copy of contract aforesaid, the individual, firm or corporation to whom 
same is delivered, if it or they shall be due the assignor the amount of 
wages or salary so sold or assigned, shall be authorized to hold said 
wages or salary in its or their possession for the benefit of the assignee, 
and thereafter, within a reasonable time after the notice aforesaid, pay 
over to the assignee the amount so assigned upon surrender of the 
original assignment. Any money earned by the assignor or seller in 
excess of any assignment or sale of wages or salary shall be paid to 
said assignor or seller when due.’’ By the reference to chapter 25-2 
as made in section 25-208, and the adoption of the Code, this provision 
as to five days’ notice to be given the employer is applicable in case of 
a purchase of salary, where the purchaser is licensed to buy wages or 
salary and is engaged in such business under sections 25-201 to 25-221. 
2. Where a purchaser of wages or salary fails to comply with the 
provisions of section 25-319 in respect to giving the employer notice of 
the purchase within five days after the sale, the assignment is not 
‘‘binding upon any individual, firm or corporation to whom said notice 
is direected.’’ See Atlantic Coast Line Railroad Co. v. Nash Loan Co., 
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179 Ga. 52, 54, 175 8. E. 247, 96 A. L. R. 772; Southern Ry. Co. v. 
Symons, 54 Ga. App. 308, 187 S. E. 702. 


3. Section 25-319, quoted and construed as above set forth, is not 
ineffective as being obnoxious to sections 85-104, 96-111, 85-1803. These 
sections in the order named are substantially, (a) ‘‘Estate is the quan- 
tity of interest which an owner has in property. It is applicable equally 
to realty and personalty. Any estate that can be created in the former 
may be created in the latter, and the rules of construction as to both 
shall be the same. The provisions of this Code, under this Title, when 
not restricted to one, shall apply to both.’’ (b) ‘‘The seller can con- 
vey no greater title than he has himself. The bona fide purchaser of a 
negotiable paper not dishonored, or of money, or bank bills, or other 
recognized currency, will be protected in his title, though the seller had 
none.’’ (¢) ‘‘All choses in action arising upon contract may be as- 
signed so as to vest the title in the assignee, but he takes it, except 
negotiable instruments subject to the equities existing between the 
assignor and debtor at the time of the assignment, and until notice of 
the assignment is given to the person liable.’’ 

4, Section 25-319, construed and applied as indicated in the preced- 
ing divisions, 1s not violative for any reason assigned of either of the 
following provisions of the Constitution of this state: (a) Article 3, 
section 7, paragraph 17 (Code, § 2-1817), that no law shall be amended 
or repealed by mere reference to its title. (b) Article 1, section 1, 
paragraph 1 (section 2-101), that all government, of right, originates 
with the people, is founded upon their will only, and is imstituted 
solely for the good of the whole. (c) Article 1, section 1, paragraph 
2 (section 2-102), that protection to person and property is the para- 
mount duty of government and shall be impartial and complete. (d) 
Article 1, section 1, paragraph 3 (section 2-103), that no person shall 
be deprived of life, liberty, or property, except by due process of law. 
(e) Article 1, section 1, paragraph 25 (section 2-125), that all citizens 
of the United States, resident in this state, are hereby declared citizens 
of this state; and it shall be the duty of the General Assembly to enact 
such laws as will protect them in full enjoyment of the rights, privi- 
leges, and immunities due to such citizenship. (f) Article 1, section 
4, paragraph 1 (section 2-401), that laws of a general nature shall have 
uniform operation throughout the state, and no special law shall he 
enacted in any case for which provision has been made by an existing 
general law. 

5. Section 25-319, construed and applied as indicated in the first 
division, is not violative, for any reason assigned, of the provision of 
the Constitution of the United States (Amendment 14, section 1 [Code, 
§ 1-815]), that no state shall make or enforce any law which shall 
abridge the privileges or immunities of the citizens of the United States; 
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nor shall any state deprive any person of life, liberty, or property, 
without due process of law; nor deny to any person within its jurisdic- 
tion the equal protection of the laws. 

Upon application of the foregoing principles, the court did not err 
in sustaining the demurrer and dismissing the petition. 

Judgment affirmed. 


EFFECT OF INCORRECTLY NAMING OBLIGEE 
IN BOND 


Stine v. Southwest Bank of St. Louis, St. Louis Court of Appeals, 
Missouri, 108 S. W. Rep. (2d) 633 


The fact that the name of the obligee is incorrectly stated in a 
bond will not prevent the obligee from enforcing the bond. He 
may, nevertheless, bring suit on the bond in his true name, alleg- 
ing that the bond was made to him by the name therein mentioned. 


The obligor of the bond here involved was the owner of real es- 
tate which was encumbered by a deed of trust in favor of a bank. 
The bank instituted foreclosure proceedings upon the owner’s de- 
fault in paying the debt at maturity. The owner secured a tem- 
porary injunction restraining the bank from selling the property 
on the theory that the bank had agreed to an extension of time. In 
securing the injunction, the owner was required to give a bond 
securing the bank against damages and costs in the event that the 
injunction should be dissolved. The name of the bank was the 
Southwest Bank of St. Louis. Through an error, its name appeared 
in the bond as ‘‘Southwest Bank and Realty Co.’’ It was held, in 
the circumstances recited, that this mistake could not be allowed te 
prevent the bank from enforcing the bond. 


Suit by Mabel R. Stine against the Southwest Bank of St. Louis 


and another to restrain the defendants from selling or disposing of 
certain real estate, wherein the plaintiff obtained a temporary injunc- 
tion, giving bond with the Maryland Casualty Company as surety 
thereon. A trial upon the merits was had and decree was entered in 
favor of the defendants dissolving the temporary injunction and dis- 
missing the plaintiff’s bill’ From an order granting the defendant 
Southwest Bank of St. Louis a new trial on proceedings to assess dam- 
ages on the injunction bond, the plaintiff and the surety appeal. 


Affirmed, and cause remanded. 
Dubinsky & Duggan, of St. Louis, for Mabel B. Stine. 
Moser, Marsalek & Dearing, of St. Louis, for Maryland Casualty 











NOTE —For similar decisions see Banking Law Journal Digest (Fourth 


Edition) §§183-194. 
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Wurdeman & Hoester, of Clayton, for respondent Southwest Bank 
of St. Louis. 


BENNICK, C.—This case, which comes to the writer on reassign- 
ment, is an appeal by the plaintiff and her surety from an order grant- 
ing defendant Southwest Bank of St. Louis a new trial in a proceed- 
ing brought by it and one Gardner Jarvis for the assessment of dam- 
ages on an injunction bond. 

It appears that the plaintiff, Mabel B. Stine, was the owner of cer- 
tain real estate situated in St. Louis county and encumbered by a deed 
of trust securing a principal indebtedness of $20,000, which deed of 
trust was originally held by Southwest Realty Company, and by it 
thereafter transferred to defendant Southwest Bank of St. Louis. De- 
fendant Gardner Jarvis was the trustee named in the decd of trust. 

Subsequently, upon plaintiff’s default in the payment of the in- 
debtedness at its maturity, foreclosure proceedings were begun by Jar- 
vis at the instance of the bank, whereupon plaintiff sued for an in- 
junction upon the theory that the bank had theretofore agreed with her 
for an extension of time. 

On October 12, 1932, the court granted a temporary injunction 
against the defendants, restraining them from selling or disposing of 
the real estate in question, but conditioned upon plaintiff giving bond 
in the sum of $2,000. 

Thereafter, in compliance with the court’s requirement, plaintiff 
gave the bond involved in this proceeding, which bond, omitting signa- 
tures and the clerk’s attest of the court’s approval of it, was in the 
following form: 


‘‘Know All Men by These Presents: 
‘‘That we, Mabel B. Stine, as principal, and Maryland Casualty 
Company of Baltimore, Maryland, as surety, are held and firmly bound 
unto Southwest Bank and Realty Company in the sum of Two Thou- 
sand and no/100 Dollars, for the payment of which, well and truly to 
be made, we bind ourselves, our heirs, executors and administrators, 
jointly and severally, by these presents. . . 

*‘The Condition of this obligation is such, That whereas Mabel B. 
Stein, on the 12th day of October, A. D. 1932, obtained a restraining 
order or injunction against said Southwest Bank and Realty Company. 

**Now, If the said Mabel B. Stein shall pay all damages that may 
be occasioned by said restraining order or injunction, and abide the 
decision which shall be made therein, and pay all sums of money, dam- 
ages and costs that shall be adjudged against her if the injunction or 
restraining order be dissolved, then the above obligation to be void, 
otherwise to be and remain in full force and virtue.’’ 


Upon the trial of the injunction suit on its merits the court entered 
‘a decree in favor of the defendants, dissolving the temporary injunc- 
tion theretofore granted, and dismissing plaintiff’s bill. Following 
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the entry of said decree plaintiff prayed for and was allowed an ap- 
peal to the Supreme Court, but, failing to perfect her appeal, the same 
was subsequently dismissed. 

After the trial court had rendered its decree in defendants’ favor 
and had overruled plaintiff’s motion for a new trial, defendants filed 
their motion for the assessment of damages on the injunction bond. 

In said motion, after alleging that plaintiff had given bond with 
herself as principal and the Maryland Casualty Company of Balti- 
more, Md., as surety, conditioned that said obligors would pay all dam- 
ages that might be occasioned by the issuance of a temporary injune- 
tion, and would abide the decision which should be rendered in said 
suit, aud would pay all sums of money, damages, and costs that might 
be adjudged against plaintiff if the temporary injunction were dis- 
solved, the defendants alleged damages in the aggregate sum of $2,- 
653.60, consisting of accrued interest, the cost of advertising the sale 


under the deed of trust, and attorneys’ fees incurred in the defense of 
the suit. 


At the hearing on the motion the only evidence adduced was that 
of defendants in support of their claim of damages, and at the con- 
clusion of their case the court peremptorily directed a verdict against 
defendant Jarvis, but refused the request of plaintiff and her surety 
for a directed verdict against defendant Southwest Bank of St. Louis. 

The case was thereupon submitted to the jury as to the claim of 
defendant Southwest Bank of St. Louis, resulting in the return of a 
verdict in favor of plaintiff and lier surety, finding that the bank had 
sustained no damage by reason of the issuance of the temporary in- 
junction. 

Thereafter the court sustained the bank’s motion for a new trial 
upon the ground, among others, that the verdict was against the weight 
of the evidence. 

From such order plaintiff and her surety were allowed an appeal 
to the Supreme Court, apparently upon the theory that, inasmuch as 
the appeal in the injunction suit proper was then pending in the 
Supreme Court, appellate jurisdiction over the present proceeding was 
vested in that court as well. However, the Supreme Court found that 
it was without jurisdiction for the reasons clearly stated in its opinion, 
and consequently ordered the case to be transferred here. Stine v. 
Southwest Bank of St. Louis (Mo. Sup.) 98 S. W. (2d) 539. 

In insisting that the court erroneously sustained the bank’s motion 
for a new trial, appellants argue that upon the admitted facts shown 
by the record the bank could in no event recover in this proceeding, 
so that any purported question of where the weight of the evidence 
lay could obviously be of no consequence. 

The burden of appellants’ complaint is that under no circumstances 
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does defendant Southwest Bank of St. Louis have a right of action on 
the bond for the reason that it is neither named as obligee therein, 
nor is it specifically referred to therein. In other words, they point 
out that the obligee named in the bond is not the Southwest Bank of 
St. Louis which is seeking to maintain this proceeding for the assess- 
ment of damages, but the ‘‘Southwest Bank and Realty Company,’’ 
presumably a totally different entity; and they contend therefore that 
there can be no authority, even as against a surety for hire, for the 
enforcement of the obligation of the bond by one who is not the ob- 
ligee therein. ; 

Though the point is not wholly without its difficulties, we cannot 
escape the conclusion that appellants’ insistence is unavailing. 

It is said in 9 C. J. 12, that ‘‘the omission . . . expressly to desig- 
nate a person as obligee will not render a bond void where the identity 
of the obligee may be gathered from the whole instrument,’’ and also 
that ‘‘an incorrect designation of the obligee may not be fatal.’’ 

Likewise it is said in 9 C. J. 86, quite apropos of the situation now 
before the court, that ‘‘where the name of the obligee is incorrectly 
stated in the bond he may sue in his true name alleging that the bond 
was made to him by the name therein mentioned.’’ 

Similarly it has been held that, ‘‘if an obligation be executed to one 
by an impossible or fictitious designation, or the name of a person never 
in being, it is still a good obligation, and the person in fact intended 
may sue thereon in his own name, averring that the deed was made to 
him by the name therein mentioned.’’ Jenness v. City of Black Hawk, 
2 Colo. 578, 583. In the same connection see, also, New York African 
Society for Mutual Relief v. Varick, 13 Johns. (N. Y.) 38 and Inter- 
national Insurance Company of New York v. Davenport, 57 Mo. 289. 

In this instance it appears upon the face of the bond that the same 
was conditioned upon the fact that Mabel B. Stine, on October 12, 1932, 
had obtained the issuance of a restraining order or injunction against 
the ‘‘Southwest Bank and Realty Company.’’ It is a fact of record, 
as we have already pointed out, that she did obtain an injunction upon 
that date, but of course against the Southwest Bank of St. Louis. The 
mistake or clerical error in the designation of the bank’s corporate name 
was evidently due to the fact that the deed of trust had originally been 
executed to Southwest Realty Company, and then by it assigned and 
transferred to Southwest Bank of St. Louis. However, the mistake in 
the preparation of the bond was primarily that of plaintiff and her 
surety who executed it, and, inasmuch as each of such parties has taken 
whatever individual advantage was to be gained from the giving of the 
bond so long as the injunction was outstanding, now that the same has 
been dissolved neither plaintiff nor her surety should be allowed to 
claim the benefit of their own mistake or error unless there is no escape 
to be had from that conclusion. 
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It is of course to be borne in mind that there is no question in the 
case of attempting to extend the surety’s undertaking beyond its specific 
engagement in the bond. When it gave the bond, it agreed for a price 
to abide the decision in the injunction suit then pending and to pay all 
damages that might be occasioned the bank by the issuance of the in- 
junction of October 12, 1932, and it is asked in this proceeding to as- 
sume no obligation other than that expressed by the letter of its contract. 
The only question is, Does the identity of the bank as the true obligee 
appear by reasonable intendment from the face of the instrument itself? 
We think it does in the light of the considerations we have mentioned. 
The motion for the assessment of damages was predicated entirely upon 
the idea that the bond had been given to secure the defendants to the 
suit, and under all the circumstances of the case we cannot assent to 
the view that the bank has no right of action on the bond merely be- 
cause its corporate name was incorrectly stated therein. 

There is something said in the briefs about the bond admitted in 
evidence not having been the bond described in the motion to assess 
damages. There is no merit in this contention. Suffice it to say that 
the bond described in the motion was the identical bond upon which 
the bank is attempting to recover in this proceeding. 

It follows for the reasons stated that the order of the circuit court 
sustaining the bank’s motion for a new trial should be affirmed and the 
cause remanded, and the Commissioner so recommends. 


PER CURIAM.—The foregoing opinion of Bennick, C., is adopted 
as the opinion of the court. 

The order of the circuit court sustaining the motion for a new trial 
is, accordingly, affirmed, and the cause remanded. 


LIABILITY OF BANK ON CERTIFICATE OF 
DEPOSIT 


Inman Trust Company v. Federal National Bank of Boston, Supreme 
Judicial Court of Massachusetts, 10 N. E. Rep. (2d) 201 


Officers of the plaintiff trust company signed two notes, each 
for $35,000, payable to the defendant bank on demand with 4 per 
cent. interest and the defendant issued a certificate of deposit, pay- 
able to one of the makers of the notes who was treasurer of the 
plaintiff trust company. The treasurer delivered the certificate of 
deposit to the plaintiff under an agreement that it was given to 
restore an impairment of the plaintiff’s capital. It was also agreed 


NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §319. 
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that the treasurer would use all income from the certificate, or 
substituted securities, to pay the interest on the notes and that, if 
the certificate or securities were returned to the treasurer, the pro- 
ceeds would be used to pay the notes. The interest on the notes was 
at the same rate which the defendant paid on short time certificates, 
but it was not shown ‘‘that the defendant was legally bound to pay 
any interest on the certificate’’ issued to the treasurer. It was held 
that the transaction was not a mere sham intended to create an 
appearance of credit for the benefit of the plaintiff trust company, 
but that the certificate was based on a valid consideration and that 
the defendant was liable on it. 














Action of contract. by the Inman Trust Company against the Fed- 
eral National Bank of Boston. The trial judge found for plaintiff in 
the sum of $70,000 after a hearing without a jury, and defendant 
brings exceptions. 

Exceptions overruled. 

C. W. Muleahy, of Bosotn and J. F. Desmond, of Newtonville, for 
plaintiff. 
Brenton K. Fisk, of Boston, for defendant. 










QUA, J.—This is an action on a certificate of deposit for $70,000, 
issued by the defendant on August 7, 1931, payable to one Fenderson 
and indorsed by him to the plaintiff. The defence is that the issuance 
of the certificate, although legal in form, was not in reality a transac- 
tion in the course of business of the defendant, but was in truth merely 
an ostensible or colorable lending of the defendant’s credit for the 
accommodation of the plaintiff and was therefore either a nullity or 
beyond the powers of the defendant as a national bank. National 
Shawmut Bank v. Citizens’ National Bank of Boston, 278 Mass. 329, 
191 N. E. 647; Texas & Pacific Railway v. Pottorff, 291 U. S. 245, 54 
8. Ct. 416, 78 L. Ed. 777. 

These facts were agreed or could have been found: Prior to August 
7, 1931, the capital of the plaintiff had become impaired to the extent 
of $70,000, and the commissioner of banks, who is now in possession 
of the plaintiff, had demanded that it be restored. On August 7 Fen- 
derson, who was the plaintiff’s treasurer, together with the president 
and certain directors of the plaintiff gave to the defendant two joint 
promissory notes signed by them personally and payable to the de- 
fendant, each note being for $35,000 on demand, with four per cent. 
interest. In return for these notes the defendant on the same day gave 
to the makers of each note its cashier’s check for $35,000. The payees 
of both checks indorsed them in blank and returned them to the de- 
fendant, and the defendant thereupon gave Fenderson the certificate 
of deposit for $70,000, which was the sum of the amounts of the two 
notes. Also under date of August 7, Fenderson entered into an agree- 
ment in writing with the plaintiff reciting that he deposited with the 





























952 THE BANKING LAW JOURNAL 








plaintiff the certificate of deposit as a guarantee fund against the exist- 

ing impairment of the plaintiff’s capital, and the plaintiff agreed to 
redeliver the certificate or any securities of cash that might be substi- 
tuted therefor to Fenderson or his nominee whenever the impaired 
capital should be restored. Also on the same day, another agreement 
in writing was entered into between Fenderson and the other signers 
of the notes and one Mulloney, who was president of the defendant, 
wherein Fenderson agreed that he would use all income from the cer- 
tificate of deposit or from any securities or cash substituted therefor 
to pay the interest on the two notes, and that when, as and if the cer- 
tificate of deposit or securities should be returned to him he would 
apply the proceeds thereof to the payment of the two notes and would 
distribute any surplus among the parties, and it was further agreed 
that Mulloney should share with the others in making up any deficiency 
or in the division of any surplus. On December 15, 1931, the defend- 
ant was closed, and both banks are now in process of liquidation. 

The natural conclusion from the giving to the defendant of the two 
notes and the receipt from the defendant of the cashier’s checks and 
then of the certificate of deposit for an amount equal to the aggregate 
amount of the notes would be that the defendant had lent $70,000 to 
the makers of the notes on the strength of those notes—a transaction 

which would be plainly within the corporate powers of the defendant 
as a national bank, U. S. C., title 12, § 24 (12 U.S. C. A. § 24),—and 
that the borrowed money had been at once invested in the certificate 
of deposit. There is nothing in the two agreements or in the remain- 
ing evidence which required a contrary finding or which required a 
finding that the note transaction was not what it purported to be. No 
doubt all parties expected and intended that the proceeds of the loan 
should be used as a guarantee fund for the plaintiff, but this does not 
make the defendant an accommodation party. The makers of the notes 
could be found to be genuinely liable to the defendant upon them. The 
notes or their proceeds, the cashier’s checks, which were returned to 
the defendant were the consideration for the certificate of deposit. 

The defendant argues that the notes and certificate were nothing 
but shams intended to create an appearance of credit for the benefit of 
the plaintiff, because the evidence showed that the four per cent. in- 
terest on the notes exactly offset interest at the same rate which the 
defendant paid for a short time on the certificate of deposit and which 
in fact Fenderson applied, as intended, to pay the interest on the notes. 
And it is urged that the transaction could result in no profit to the 
defendant. But this does not prove, as matter of law, that the notes, 

the ecashier’s checks, or the certificate of deposit and its indorsement 
to the plaintiff were not real. It is not shown that the defendant was 
legally bound to pay any interest on the certificate of deposit and the 
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trial judge has not charged it with interest in his finding, although 
the makers of the notes were bound to pay interest on the notes, so 
that the transaction might have resulted in a profit to the defendant. 
The defendant was not a party to either of the collateral agreements 
and therefore had no interest in or control over the disposition of the 
certificate of deposit and remained liable to pay to any holder of the 
certificate the sum named therein. See Shute v. Pacific National Bank, 
136 Mass. 487; Hunt, Appellant, 141 Mass. 515, 6 N. E. 554. 

This case is distinguishable from Rankin v. City National Bank, 
208 U. S. 541, 545, 28 S. Ct. 346, 348, 52 L. Ed. 610. There it was 
said that ‘‘the whole business . . . was and was intended to be, a mere 
juggle with books and paper to deceive the bank examiners.’’ Here 
the transaction has been found to be real. Compare Federal Reserve 
Bank of Richmond v. Crothers (C. C. A.) 289 F, 777. 

Exceptions overruled. 


















WRONGFUL APPLICATION OF FUNDS 
DEPOSITED BY ATTORNEY 






Keller v. First National Bank & Trust Co., New York Supreme Court, 
298 N. Y. Supp. 132 







The plaintiff alleged that her attorney received $43,487.23 in 
a condemnation proceeding in which he represented her. He de- 
posited the money in an account in his name ‘‘Atty., Keller Ac- 
count,’’ in the defendant bank; then he transferred $20,000 from 
the account to another account in the defendant bank in his name 
as attorney and, with the bank’s knowledge, used the greater part 
of this fund to pay debts owing to the bank from parties other 
than the plaintiff. It was held, on the bank’s motion to dismiss 
the complaint, that, if the plaintiff could prove the allegations above 
mentioned, the bank would be liable for the amount misappropriated 
by the attorney. 















Action by Helen Frances Kraemer Keller against the First National 
Bank & Trust Company of Huntington, New York, and others. On 
motions by the defendants to dismiss the complaint for legal insuffi- 
ciency. 

Motion of named defendant denied, and motion of other defendants 
granted. 

John J. King, of Northport, L. I. (Wm. M. Kileullen, of New York 
City, of counsel), for plaintiff. 
Allison E. Lowndes, of Huntington, L. I. (John R. Vunk and 


NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §393. 
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Vunk & Carleton, all of Patchogue, L. I., of counsel), for defendant 
First Nat. Bank & Trust Co. 


KADIEN, J.—In this equity action to reclaim and follow trust 
funds, several of the defendants have moved to dismiss the complaint 
for legal insufficiency. Although the claims against all the defendants 
arise out of a common transaction, their liability, if any, is predicated 
upon different grounds. That of the defendant First National Bank & 
Trust Company of Huntington, N. Y., hereinafter referred to as ‘‘ First 
National,’’ will be discussed first. 

It is charged in the complaint that John Boyle, Jr., now deceased, 
represented the plaintiff as her attorney in a condemnation proceed- 
ing in the Supreme Court, New York County; that he received in that 
proceeding $43,487.24, which he deposited in the First National on 
September 4, 1931, in an account opened by him that day and desig- 
nated ‘‘John Boyle, Jr., Atty., Keller Account,’’ and that the said 
bank had notice that this was a trust account for the plaintiff’s benefit 
and that the funds therein deposited belonged to her; that by a check 
dated September 15, 1931, Boyle withdrew $20,000 from this account 
and caused same to be deposited with the First National in an account 
maintained by him and designated ‘‘John Boyle, Jr. Atty.’’; that on 
the same day Boyle drew a check from the last-mentioned account in 
the sum of $17,219.12 to the order of an attorney who was acting in 
behalf of this defendant, and the proceeds thereof were taken and ac- 
cepted by it in payment of obligations due from a person or persons 
other than the plaintiff; that this defendant had notice that this with- 
drawal and the subsequent acts of Boyle were in violation of the trust 
reposed in him by the plaintiff with respect to the aforementioned 
funds; and that this defendant nevertheless permitted Boyle to with- 
draw by check various other amounts aggregating $18,463 from the 
said ‘‘Keller Account’’ and deposit same in various other accounts 
maintained by him with the said defendant bank, which funds were 
used for purposes other than that of the plaintiff. 

I am of opinion that these allegations, if true, as they must be as- 
sumed to be for purposes of this motion (Lamb v. S. Cheney & Son, 
227 N. Y. 418, 420, 125 N. E. 817), state a cause of action against the 
defendant First National. The complaint charges in so many words 
that this defendant had notice that the moneys were received for 
trust purposes and also that they were diverted from such purpose. 
Not alone that, but this defendant is charged with knowingly receiving 
and accepting $17,219.12 of such funds to discharge debts to it of per- 
sons other than the plaintiff, and with permitting the subsequent sys- 
tematic withdrawal from the ‘‘Keller Account’’ of sums aggregating 
$18,463. Bischoff v. Yorkville Bank, 218 N. Y. 106, 112 N. E. 759, 
L. R. A. 1916F, 1059. 
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The question of the liability of the other moving defendants, to wit, 
Jacob M. Feinstein, Ida Feinstein, Bank of Huntington & Trust Com- 
pany, and Mildred Fox, is common to all of them. 

The attorney, John Boyle, Jr., died on April 2, 1936. John G. 
Peck, public administrator of the county of Suffolk, was appointed pur- 
suant to order of the Surrogate’s Court, Suffolk County, as admin- 
istrator ¢.t.a of his estate. The complaint alleges that a portion of the 
plaintiff’s funds, which were diverted by Boyle, found their way into 
certain real property and two $2,500 mortgages which the administrator 
¢.t.a. sold pursuant to court order for the payment of debts. The de- 
fendants Feinstein are alleged to have purchased the real property 
and mortgaged same to the defendant the Bank of Huntington & Trust 
Company to secure a loan of $9,000. The defendant Fox is alleged 
to have purchased the mortgages. 

The plaintiff seeks in this action to. nullify the deeds to the. Hein- 
steins, the encumbrance of the $9,000 mortgage, and the assignments 
of mortgages to the defendant Fox, upon the ground that the pur- 
chasers of Boyle’s assets from his administrator c.t.a. acquired no more 
than Boyle had therein in his lifetime; that is to say, that they pur- 
chased the property and the mortgages subject to the claim or interest 
therein of the plaintiff. 

It was held in Cambridge Valley Bank v. Delano, 48 N. Y. 326, 
336: ‘‘The principle of equity is well established that a purchaser of 
land is chargeable with notice, by implication, of every fact affecting 
the title, which would be discovered by an examination of the deeds 
or other muniment of title of his vendor, and of every fact, as to which 
the purchaser, with reasonable prudence or diligence, ought to become 
acquainted. If there is sufficient contained in any deed or record which 
a prudent purchaser ought to examine, to induce an inquiry in the 
mind of an intelligent persun, he is chargeable with knowledge or 
notice of the facts so contained.’’ To like effect, see, also, Fidelity & 
Deposit Co. v. Queens County Trust Co., 226 N. Y. 225, 233, 123 N. E. 
370; Anderson v. Blood, 152 N. Y. 285, 46 N. E. 493, 57 Am. St. 
Rep. 515. 

The complaint as to these defendants is barren of any allegations 
of knowledge on their part of plaintiff’s claim or alleged interest in 
the assets purchased from Boyle’s administrator, nor are there any 
facts set forth with respect to plaintiff’s claim which as much as by 
inference would lead even the most cautious person to suspect that 
the assets in question were in any way charged therewith. 

Assuming the truth of the allegations as pleaded and ‘‘every in- 
tendment and fair inference’’ in favor thereof (Dyer v. Broadway 
Central Bank, 252 N. Y. 430, 432, 169 N. E. 635), it cannot be said 
that these defendants either had information about or could have by 
proper inquiry and examination discovered that the plaintiff had some 
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right or title in the said assets in conflict with that purchased by these 
defendants. 

As stated in 24 Corpus Juris, § 1704, p. 693: ‘‘Acting upon the 
doctrine that the rule of caveat emptor charges a purchaser only with 
those things which he might discover with reasonable diligence, it is 
held that he will take the property free from latent equities and secret 
trusts, and that purchasers at administration sales are within the pro- 
tection of the recording acts as against unrecorded deeds... .”’ 

Accordingly, the motion of the defendant First National is denied, 
and that of the other moving defendant is granted, with leave to serve 
an amended complaint within ten days of the service of the order to 
be entered herein. 


FORFEITURE OF GOLD RETAINED IN VIOLA- 
TION OF GOLD RESERVE ACT OF 1934 





United States v. 98 $20 United States Gold Coins, United States Dis- 
trict Court, E. D., Pa., 20 Fed. Supp. 354 





Gold coins found in the possession of a person in August, 1934, 
are forfeited to the United States under the Gold Reserve Act of 
January 30, 1934. The fact that the possessor feared that delivery 
of the gold to the United States would incriminate him and that 
he was, at the time, seeking some legal method of turning it into 
the Treasury was held to be no defense. 


Libel by the United States for the forfeiture, under section 4 of the 
Gold Reserve Act of 1934 (31 U. S. C. A. § 443), of 98 $20 United 
States Gold Coins and 4 $10 United States Gold Coins, seized in the 
possession of Israel W. Switt. 

Decree of foreiture. 

J. Cullen Ganey, U. 8S. Atty., of Bethlehem, Pa. 

Nathan I. Miller and I. Edward Master, both of Philadelphia, Pa., 
for defendant. 


MARIS, D. J.—The government has filed a libel for the forfeiture 
under section 4 of the Gold Reserve Act of 1934 (31 U. S. C. § 443 
{31 U. S. C. A. § 443]) of $2,000 in United States gold coin seized in 
the possession of Israel W. Switt on August 22, 1934. Sections 2 (a), 
3, and 4 of the act in question (31 U. S. C. §§ 441, 442 and 443 [31 
U.S. C. A. §§ 441, 442, 443]) are as follows: 


“See. 2 (a). Upon the approval of this Act [January 30, 1934], 
all right, title, and interest, and every claim of the Federal Reserve 
Board, of every Federal Reserve bank, and of every Federal Reserve 
agent, in and to any and all gold coin and gold bullion shall pass to 
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and are hereby vested in the United States; and in payment therefor 
credits in equivalent amounts in dollars are hereby established in the 
Treasury in the accounts authorized under the sixteenth paragraph 
of section 16 of the Federal Reserve Act, as heretofore and by this Act 
amended (U.S. C., title 12, see. 467) [section 467 of Title 12]. Bal- 
ances in such accounts shall be payable in gold certificates, which shall 
be in such form and in such denominations as the Secretary of the 
Treasury may determine. All gold so transferred, not in the posses- 
sion of the United States, shall be held in custody for the United States 
and delivered upon the order of the Secretary of the Treasury; and 
the Federal Reserve Board, the Federal Reserve banks, and the Fed- 
eral Reserve agents shall give such instructions and shall take such 
action as may be necessary to assure that such gold shall be so held and 
delivered. 

‘*See. 3. The Secretary of the Treasury shall, by regulations issued 
hereunder, with the approval of the President, prescribe the conditions 
under which gold may be acquired and held, transported, melted or 
treated, imported, exported, or earmarked: (a) for industrial, profes- 
sional, and artistic use; (b) by the Federal Reserve banks for the pur- 
pose of settling international balances; and, (c) for such other purposes 
as in his judgment are not inconsistent with the purposes of this Act 
[section 441 and this section]. Gold in any form may be acquired, 
transported, melted or treated, imported, exported, or earmarked or 
held in custody for foreign or domestic account (except on behalf of 
the United States) only to the extent permitted by, and subject to the 
conditions prescribed in, or pursuant to, such regulations. Such regu- 
lations may exempt from the provisions of this section, in whole or in 
part, gold situated in the Philippine Islands or other places beyond 
the limits of the continental United States. 

‘*See. 4. Any gold withheld, acquired, transported, melted or treated, 
imported, exported, or earmarked or held in custody, in violation of 
this Act [sections 441 and 442] or of any regulations issued hereunder, 
or licenses issued pursuant thereto, shall be forfeited to the United 
States, and may be seized and condemned by like proceedings as those 
provided by law for the forfeiture, seizure, and condemnation of prop- 
erty imported into the United States contrary to law; and in addition 
any person failing to comply with the provisions of this Act [said 
sections] or of any such regulations or licenses, shall be subject to a 
penalty equal to twice the value of the gold in respect of which such 
failure occurred.”’ 


The gold coins in question were seized by agents of the government 
from Switt’s person as he was about to board a train from Philadel- 
phia to Baltimore where he planned to meet a dealer in old gold with 
whom he had previously done business. He had taken the gold from 
his safe deposit box in Philadelphia and it was his intention to put it 
in a box in Baltimore or return it to Philadelphia. He stated that he 
planned ultimately to turn the gold in to the Treasury. 

It is clear from a consideration of the statute that title to this coin 
had passed on January 30, 1934, to the United States, and that it should 
have been delivered to the Federal Reserve Bank for the account of the 
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United States pursuant to the regulations issued by the Secretary of 
the Treasury under authority of the act. It is also clear that Switt 
had no right to hold or transport the gold in August, 1934. The gov- 
ernment accordingly seeks to condemn the gold under section 4 of the 
act on the ground that it was withheld and transported in violation of 
sections 2 (a) and 3 of the act and of the regulations issued thereunder. 
It may be admitted, as Switt contends, that section 4, like the acts 
providing for the condemnation of property unlawfully imported into 
the United States, is a highly penal statute and that intent to violate 
the act must be shown by the government. Here, however, Switt ad- 
mitted that he knew of his duty to deliver up these gold coins. He had, 
in fact, previously delivered up other gold in accordance with the law. 
His only excuse was that he feared delivery of the gold would incrimi- 
nate him and hoped in the future to find some legal way to turn it in 
to the Treasury. 
It seems clear to me, however, that this was no defense. On the 
; contrary, it serves more clearly to show that Switt’s withholding and 
transporting the gold was with intent to violate the act. That he hoped 
at some time in the future to obey the law’s commands did not excuse 
his present knowing violation of it. The government’s prayer for the 
condemnation of the gold coin in question must accordingly be granted. 
A decree of forfeiture may be entered. 


GIFT OF POSTAL SAVINGS CERTIFICATE 
INVALID 


In re Bakos’ Estate, New York Surrogate’s Court, Erie County, 298 
N. Y. Supp. 866 


Under Section 1223 of the Postal Savings Laws and Regula- 
tions, postal savings certificates are non-transferable and non-nego- 

, tiable. Section 1236 provides that a ‘‘depositor may not designate 

: a beneficiary to receive payment except through the formality of a 
will.’”’ Under these provisions, it is held that a gift causa mortis 
of postal savings certificates is invalid. 










A gift causa mortis is a gift made by a person in expectation 
of death. The subject of the gift must be delivered to the donee. 
After the donor dies, the gift becomes absolute. If, on the other 
hand, the donor survives, the gift does not take effect. 


Proceedings in the matter of the judicial settlement of the accounts 
of Charles A. White, as administrator of the estate of Peter Bakos, 









NOTE — For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §546. 
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deceased, wherein Edward A. Davis claimed postal savings certificates 
in the amount of $1,400 as a gift causa mortis from Peter Bakos. 
Judgment in favor of the administrator. 
Charles A. White, of Buffalo, in pro. per. 
Dinah R. Rosenblatt, of Buffalo, for claimant. 
John J. Bennett, Jr., Atty. Gen., and Edward E. Tanner, Deputy 
Atty. Gen., for the State. 
Gordon Gannon, of Buffalo, special guardian. 


HART, S.—It is claimed by Edward A. Davis that prior to and in 
contemplation of death the above-named decedent gave to him certain 
Postal Savings certificates in the amount of $1,400 and this constituted 
a gift causa mortis. Through the medium of Anthony A. Petrino, an 
attorney, Davis delivered these certificates, which he claimed were in 
his possession, to the Public Administrator, not waiving his claim, how- 
ever. The certificates read as follows: 


‘*Five Five 
‘*Postal Savings System 
“‘The faith of the United States is solemnly pledged to the pay- 
ment of deposits with accrued interest. 
Act of June 25, 1910. 
Buffalo, N. Y. 
Depository Office 
Name of Depositor: 
Account No. Serial No. 
Date of Issue: 
Date when interest begins: 


Post Office Department. 

‘‘This certifies that the sum of Five Dollars has been deposited with 
the Postal Savings Department and will be payable to the depositor 
at the above named Depository Office, with interest at the rate of two 
percent per annum, payable annually upon the presentation of this 
Certificate properly endorsed. 

‘‘{Signed] James A. Farley, 
‘*Post Master General. 


‘‘Not Transferable 
“‘Not Negotiable Series of 1917. 
‘“Five Five’’ 
It is claimed by the Attorney General of the state of New York 
and the Public Administrator, among other things, these certificates, 
under the Postal Savings Laws and Regulations, and particularly being 
designated under those laws and regulations non-transferable and non- 
negotiable, cannot be the subject of a gift causa mortis. It is by virtue 
of section 1223 of the Postal Savings Laws and Regulations that the 
words ‘‘non-transferable’’ and ‘‘non-negotiable’’ appear on each cer- 
tificate. A study of the sections relating to these certificates discloses 
that the form of issuance, the method of payment and withdrawal, 
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both during the lifetime of a holder and after death, appear to be 
predicated upon the non-transferability and non-negotiability of the cer- 
tifieates. It is quite significant that paragraph 12 of section 1235 of 
the Postal Laws and Savings Regulations provides: ‘‘A depositor may 
not designate a beneficiary to receive payment except through the for- 
mality of a will. Payment must be made direct to the person or per- 
sons to whom authorized.’’ 

The question now confronting this court is the effect of these laws 
and regulations. Are they illegal, void, of no effect and unconstitu- 
tional, and beyond the power of the Post Office Department to make 
or promulgate? If so, then the common law and statutory law of the 
state of New York determines the ownership and this court must act 
accordingly and ignore the Postal Laws and Regulations. 

However, in the case of Warren, Executrix, v. U. S., 68 Ct. Cl. 
634, at page 638, affirmed in 281 U. S. 739, 50 S. Ct. 346, 74 L. Ed. 
1154, and which involved Treasury Savings certificates, it was said: 
‘* At the outset it is well to note that this is a suit on a contract between 
the plaintiff’s testator and the United States. This contract was en- 
tered into by the Secretary of the Treasury as the representative of 
the defendant under authority of the act of Congress and in conformity 
to the regulations made and promulgated by him before the execution 
of the contract, under authority given him by said statute, and the 
statute was passed in the exercise of the constitutional powers of Con- 
gress to borrow money. The contract having been entered into in con- 
formity to the act and under the authorized regulations previously 
made and promulgated, both the act and the regulations must be read 
into the contract, become a part thereof at the time the contract was 
executed, and limit and fix the rights of the plaintiff’s testator as the 
purchaser of the certificates.’’ 

Later on in the opinion is found the following quotation taken from 
the case of the Maryland Casualty Co. v. United States, 251 U. S. 
342, 349, 40 S. Ct. 155, 157, 64 L. Ed. 297: ‘‘It is settled by many re- 
cent decisions of this court that a regulation by a department of govern- 
ment, addressed to and reasonably adapted to the enforcement of an 
act of Congress, the administration of which is confided to such de- 
partment, has the force and effect of law if it be not in conflict with 
express statutory provision.’’ See, also: U. S. v. Sacks, 257 U. S. 37, 
42 S. Ct. 38, 66 L. Ed. 118; Brown v. White (C. C. A.) 24 F. (2d) 
392; 65 Corpus Juris 367; U. S. v. Birdsall, 233 U. S. 223, 34 S. Ct. 
512, 58 L. Ed. 930; U. S. v. Smull, 2386 U. S. 405, 35 S. Ct. 349, 59 
L. Ed. 641; U. S. v. Maurice, 2 Brock. 96, 105, Fed. Cas. No. 15747. 

I am of the opinion that this rule of law, expounded in these cases, 
applies to the instant case and, therefore, find that the Postal Savings 
certificates belong to the estate of Peter Bakos and not to Edward 
Davis. 
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SALARY OF STATE EMPLOYEE NOT SUBJECT 
TO FEDERAL INCOME TAX 






Freedman v. Commissioner of Internal Revenue, United States Circuit 
Court of Appeals, Third Circuit, 92 Fed. Rep. (2d) 150 









An attorney in the Department of Justice of Pennsylvania, ap- 
pointed by the Attorney General and assigned to liquidation work 
in the Department of Banking, is an employee of the state and that 
portion of his income received from the state for his services as 
such attorney is not subject to a Federal income tax. 








Petition for Review from the United States Board of Tax Appeals. 

Petition by Clarence M. Freedman to review an order of the Fed- 
eral Tax Board assessing income tax against him. 

Order set aside. 

Wm. A. Schnader, of Philadelphia, Pa., and John W. Townsend, 
of Washington, D. C., for petitioner. 

James W. Morris, Asst. Atty. Gen., and Sewall Key, Norman D. 
Keller, and Howard P. Locke, Sp. Assts. to the Atty. Gen., for re- 
spondent. 

Herbert Pope, of Chicago, Ill., amicus curiae. 














BUFFINGTON, C. J.—This is an appeal by the taxpayer from an 
order of the Federal Tax Board assessing income tax against him, and 
the question involved is: ‘‘Was the annual salary of $3,000 received 
by petitioner in 1932 for services rendered as an attorney in the De- 
partment of Justice of the Commonwealth of Pennsylvania exempt 
from the Federal Income tax?’’ The facts, which are not in dispute, 
are thus stated by the Tax Board: 













‘‘The department of justice and the department of banking are 
administrative divisions of the Commonwealth of Pennsylvania. The 
head of the department of justice is the attorney general and the head 
of the department of banking is the secretary of banking, these offices 
being provided for by statute. The attorney general has statutory 
power ‘to appoint and fix the compensation of special deputy attorneys 
general, and special attorneys, to represent the Commonwealth, for 
any department, board, or commission thereof, in special work or in 
particular cases.’ Purdon’s Penna. Stats. title 71, § 296 [71 P. S. Pa. 
§ 296]. The secretary of banking is by statute given broad powers 
over banks within the commonwealth. When it appears to him that 
a bank is in an unsafe or unsound condition he may, after notice and 
hearing and with the consent of the attorney general, take possession 
of the business and property of the bank; under certain conditions he 
may take possession without hearing and without the attorney general’s 


NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1429. 
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consent. When he takes possession of a bank, he is vested with ‘all 
the rights, powers, and duties of a receiver appointed by any court of 
equity in this Commonwealth’; while in possession of the bank he is 
‘the representative of the creditors’ thereof. The banking law provides 
that, in the case of banks the property of which is in the possession 
of the secretary of banking, all expenses in connection with such pos- 
session and of continuing the business or of liquidation ‘shall first be 
payable out of the funds of’ such bank ‘including the compensation 
of special deputies, assistants, and others employed by the secretary 
to assist him in such proceedings; the allowance of all such expenses 
to be subject to the approval of the court.’ Purdon’s Penna. Stats. 
title 7, §§ 29, 49 [7 P. S. Pa. §§ 29, 49]. 

‘‘The petitioner was assigned to work under special deputy attor- 
neys general in Philadelphia County in connection with legal matters 
pertaining to closed banks in that county. Such closed banks were 
being liquidated by the secretary of banking pursuant to statute. The 
petitioner’s duties consisted of attempting to collect debts due such 
closed banks, rendering legal opinions to the deputy receivers in charge 
thereof, handling the legal matters for the banking department that 
came up from surrounding counties, prosecuting suits in court, con- 
sulting with creditors, depositors, and stockholders of closed banks 
concerning their claims, procuring substitute trustees for trust estates 
being administered by such banks, preparing, filing, and presenting 
accounts in the Orphans’ Court, preparing data in connection with 
the proposed state banking code, and ‘in general anything that was 
assigned by the Special Deputy Attorney General at the time.’ Such 
attorneys were considered by the department of justice as ‘available for 
any purpose at any time.’ 

‘‘The petitioner handled legal matters for the state banking depart- 
ment in connection with the liquidation of the Northern Central Trust 
Co., the Darby Bank & Trust Co., the United States Bank & Trust 
Co., the Central Trust & Savings Co., the Mortgage Security & Trust 
Co., the Park Trust Co., and the Wharton Trust Co., among other closed 
banks in the Philadelphia area. The petitioner was one of approxi- 
mately twenty lawyers assigned to like work in Philadelphia County. 

‘‘The particular work and the matters to which the petitioner gave 
attention were determined by the attorney general’s office. He was 
free to use his discretion only in simple matters. In regard to all 
proposed litigation and appeals, he was required first to consult with 
his superior officers. He was required to follow prescribed forms issued 
by the attorney general’s office as to preparation of documents and 
pleadings. His legal opinions were reviewed and often revised by his 
superiors before being issued. Likewise, briefs were reviewed and 
frequently entirely redrafted. All matters of policy in particular cases 
were decided by the attorney general and his deputies. The petition- 
er’s advice to depositors of closed banks was limited to matters on 
which his superiors had ruled. All such attorneys were instructed to 
take no steps and render no opinions on any legal problem involved in 
closed banks without approval of the attorney general... . 

‘‘The petitioner received no compensation for his services other 
than his $3,000 salary, but was reimbursed for his expenses. He was 
furnished with necessary office facilities. He was required to use 
official letterheads furnished by the department of justice, and signed 
his letters as ‘attorney’ for the department of justice. The files in 
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matters handled by him were considered the property of the state and 
were turned over by him to his successor when his employment was 
terminated. While the department of justice could have required all 
his time and had first call on his services, he was permitted to engage 
in private practice. In 1932 he spent more than 50 percent of his 
time on state business. He had to give up certain regular employ- 
ment to accept the employment in the department of justice. His pro- 
fessional income for 1932, aside from the $3,000 salary, was $2,735.60. 
He was not a member of a law firm. 

‘*Petitioner’s salary was paid to him semi-monthly by checks drawn 
by representatives of the state banking department in charge of closed 
banks in Philadelphia, the checks being countersigned by the secretary 
of banking at Harrisburg.’’ 


The taxpayer paid income tax on the $2,735.60, his professional 
income. He claimed his salary of $3,000 was exempt. 

In pursuance of the statutory authority noted above, *‘to appoint 
and fix the compensation of Special Deputy Attorneys General and 
Special Attorneys to represent the Commonwealth, for any department, 
board, or commission thereof, in special work or in particular cases,’’ 
the Attorney General of the state of Pennsylvania, on October 2, 1931, 
notified the taxpayer that ‘‘it gives me pleasure to appoint you an at- 
torney in this Department assigned to the liquidation work of the De- 
partment of Banking. Your salary will be at the rate of $3,000.00 per 
annum. The Special Deputy Attorneys General who are assigned to 
this work in Philadelphia are being advised of your appointment and 
that you will be available to assist them in any way in which they 
may find it necessary to call upon you.’’ 

The uncontradicted testimony of the taxpayer was that ‘‘the De- 
partment of Banking had absolutely no authority over me. They did 
not instruct me as to what banks I was to work. The Attorney Gen- 
eral did that.’’ The Deputy Attorney General testified: ‘‘It was con- 
sidered that these men were available for any purpose at any time 
with the Department of Justice. They were controlled entirely by that 
department.’’ In view of this uncontradicted evidence, we hold it 
proven that the taxpayer was an employee of the state acting by its 
Attorney General. Moreover, it will be noted that the Tax Board made 
no finding that he was not an employee of the state, but in that regard 
limited itself to the negative statement, ‘‘we are not satisfied that pe- 
titioner can properly be classified as an employee of the Commonwealth 
of Pennsylvania.’’ Being an employee of the state or the nation, be- 
ing engaged in recognized governmental work—in this case the vital 
Department of Banking, Therrell v. Commissioner (C. C. A.) 88 F. 
(2d) 869—it follows that the quantum of the employee’s pay, the means 
by which he is paid, are features which do not on the one hand deter- 
mine the liability of the national employee to state taxes or the state 
employee to federal taxes. The nation and the state, within their re- 
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spective spheres of governmental administration, are not subject to 
taxation imposed by other sovereignties. Within their own province, 
they are exempt from—to them—alien burdens in the way of: taxation. 
Indian Motorcycle Co. v. United States, 283 U. 8S. 570, 51 8S. Ct. 601, 
75 L. Ed. 1277. 

The same constitutional principle that prevents the state of Penn- 
sylvania from taxing the income of special attorneys of the United 
States equally prevents the United States from taxing the income of 
special attorneys of the commonwealth of Pennsylvania. As the na- 
tional banks are ‘‘instrumentalities, means and operations’’ whereby 
the federal government exercises a governmental control over them, so 
the state exercises like governmental control over state banks, for, as 
said in Indian Motoreyele Co. v. U. S., 283 U. S. 570, 51 S. Ct. 601, 
603, 75 L. Ed. 1277, ‘‘this principle is implied from the independence 
of the national and state governments within their respective spheres 
and from the provisions of the Constitution which look to the main- 
tenance of the dual system.’’ 

So regarding, and without discussing the elaborate arguments and 
citations of the respective parties—all of which have been duly con- 
sidered—we limit ourselves to setting aside the order of the Tax Board. 
This view is in line with the decisions of this circuit in Commissioner 
v. Coughlin (C. C. A.) 87 F. (2d) 670, and Commissioner v. Hindman 
(C. C. A.) 88 F. (2d) 44. 


JOINT STOCK LAND BANK NOT LIABLE FOR 
SUBSIDIARY’S OBLIGATIONS 


Finley v. Union Joint Stock Land Bank of Detroit, Supreme Court of 
Michigan, 274 N. W. Rep. 768 


The officers and directors of a federal joint stock land bank 
organized an investment company to make loans on securities other 
than first mortgages, to which the land bank was limited by law. 
The investment company used the same officers, clerical force and 
real estate appraisers as the land bank. In order to make loans, 
the investment company borrowed money from a trust company. 
It was held that the land bank was not responsible for advances 
made to the investment company in the absence of a showing that 
the land bank exercised control over the investment company in 


such manner as to defraud or cause loss to persons dealing with the 
investment company. 


Suit by Edward B. Finley, Jr., and others, as liquidating trustees 
of the Union Guardian Trust Company, against the Union Joint Stock 
Land Bank of Detroit. Decree for plaintiffs, and defendant appeals. 
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Reversed, bill of complaint dismissed, and cause remanded, with 
direction. 
Beaumont, Smith & Harris, of Detroit (Hal E. Smith ard Lewis 
§. Robinson, both of Detroit, of counsel), for appellant. : 
Lightner, Crawford, Sweeny, Dodd &' Toony, of Detroit (Clifford 
M. Toohy, of Detroit, of counsel), for appeiiess. . Ss 


SHARPE, J.—This is a suit in chancery iustituted by plaintiffs 
as liquidating trustees of the Union Guardian Trust Company, formerly 
the Union Trust Company, against the defendant, Union Joint Stock 
Land Bank of Detroit, to charge defendant with liability for certain 
advances made by the trust company to the Central States Investment 
Corporation, a Michigan corporation. The Union Joint Stock Land 
Bank is a corporation organized under the Federal Farm Loan Act 
(12 U. 8. C. A. e. 7, § 811). Under the above act, the corporation 
is forbidden to make loans except on first mortgages on farm lands. 
12 U.S. C. A. e. 7, § 818. After operating for some time, the officers 
and directors of the land bank deemed it advisable to form a separate 
corporation, and, as a result, the Central States Investment Corpora- 
tion was organized with power to make loans on chattel mortgages, 
farm equipment, live stock, as well as second mortgages on farms. The 
investment company had an authorized capital of $10,000 of which 
$1,000 was paid in. The officers and directors of this latter company 
were John N. Stalker, president, O. P. Gossard, vice-president, M. C. 
Adams, secretary and treasurer, Edward Frensdorf, and H. C. Bulk- 
ley. The members of this group were also members of the board of di- 
rectors of the land bank, and Alfred Masters was attorney for both 
corporations. Adams and Stalker were officers of the Union Com- 
pany, an investment affiliate of the Union Trust Company. All of the 
stock of the Union Company was owned by the stockholders of the 
Union Trust Company. The land bank and investment company used 
the same offices, the same clerical force, and the same real estate ap- 
praisers. In order to make loans, the investment company made. ar- 
rangements with the Union Trust Company to advance the money, and 
these loans were carried out by the trust company as a trust account 
and reached an aggregate at one time of about $12,000. In 1929, the 
operations of the investment company were found to be unprofitable, 
and it was decided to dissolve the corporation. In 1931, a group of 
stockholders in the Guardian Detroit Union Group, of which the trust 
company was a member, relinquished their stock holdings in the 
Guardian Detroit Union Group in exchange for the stock of the land 
bank resulting in the removal of the land bank from any connection 
with the trust company. 

The trial court who heard the cause entered a decree finding that 
the defendant was indebted to the plaintit in the sum of $9,726.25 
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with interest from May 30, 1932. Defendant appeals and contends that 
the land bank, owning no stock of the Central States Investment Cor- 
poration, canuot. be held liable as a parent corporation upon the ob- 
ligation’ of Centrat States Investment Corporation as its subsidiary ; 
that the land bank did not so dominate or control the Central States 
Investment Corporation as to be liable for the latter’s debts; that no 
liability exists because of an entire absence of fraud, wrong, or in- 
justice committed by defendant company against plaintiffs; that plain- 
tiff company may not recover from the land bank as it knew of and 
accepted the relationship between the land bank (the parent corpora- 
tion) and the investment company, its subsidiary; that to hold the 
land bank liable for the debts of the investment company is to fasten 
upon the land bank a liability which the federal statutes prohibit 
would be ultra vires and unenforceable. 


Plaintiff contends that the investment company was a subsidiary 
created, maintained, and operated by the land bank for its own benefit 
and profit; and that equity has the power to look through the fictitious 
form of that relationship to its real substance; and that a corporation 
may not avail itself of the defense of ultra vires when it would not 
advance justice, but, on the contrary, would accomplish a legal wrong. 


The general rule as to when the courts will disregard the separate 
corporate existence of the subsidiary and hold the parent corporation 
liable for its obligations is well stated in Gledhill v. Fisher & Co., 272 
Mich. 353, 262 N. W. 371, 372, 102 A. L. R. 1042, where we said: 


‘Before the corporate entity may be properly disregarded and the 
parent corporation held liable for the acts of its subsidiary, I believe 
it must be shown not only that undue domination and control was 
exercised by the parent corporation over the subsidiary, but also that 
this control was exercised in such a manner as to defraud and wrong 
the complainant, and that unjust loss or injury will be suffered by 
the complainant as the result of such domination unless the parent 
corporation be held liable. The rule is correctly stated by Ballentine 
in an article on the separate entity of corporations in 60 American 
Law Review page 19 [28,] as follows: 


‘** “But to justify treating the sole stockholder or holding company 
as responsible it is not enough that the subsidiary is so organized and 
controlled as to make it ‘merely an instrumentality, conduit or ad- 
junct’ of its stockholders. It must further appear that to recognize 
their separate entities would aid in the consummation of a wrong.’ 

‘‘In Powell on ‘Parent and Subsidiary Corporations’ extensively 
quoted by both parties to this suit, the proper limitation on the rule 
is stated on pages 5 and 6 of the text as follows: 

‘**A refusal to recognize the ordinary immunity of stockholders 
not only overturns a basic provision of statutory or common law, but 
is also contrary to a vital economic policy underlying the whole cor- 
porate concept. Such a result must therefore be viewed as an ex- 
traordinary exception and should be permitted only in cases in which 
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it is necessary in order to promote justice. Relief against the parent 
corporation, therefore, should be granted only if a refusal to do so 
would result in an unjust loss or injury to the complainant.’ ’’ 


In Powell on Parent and Subsidiary Corporations, it is said on 
page 5: ‘‘Mere manipulation of the subsidiary in violation of its legal 
requirements should not therefore be sufficient to establish the parent 
corporation’s liability for the acts of its subsidiary. It must be shown 
that the control over the subsidiary was exercised by the parent cor- 
poration in such a manner as to defraud or wrong the complainant. 
If no wrong has been done to the complainant, the parent corporation 
should not be made to respond simply because it has exercised undue 
control over the subsidiary.’’ 


On page 12 it is said: ‘‘If, therefore, the degree of control exercised 
by the parent corporation is not sufficient to constitute the subsidiary 
a mere instrumentality, the further fact that the parent corporation 
caused the subsidiary to be organized will not force the case over the 
line.’’ 

In connection with the identity of officers and directors, the author, 
on page 10, says: ‘‘It is also clear that the parent corporation does not 
lose its immunity as a stockholder simply by furnishing from its own 
personnel the directors and principal officers of the subsidiary. In the 
ease of principal subsidiaries this is the usual practice.’ 

In the ease at bar, the land bank did not own directly or indirectly 
any stock in the Central States Investment Corporation. The invest- 
ment company had an independent corporate existence and charter; 
it filed its annual reports; kept its own minutes of its meetings; and 
from time to time it held meetings of its stockholders and directors. 
It was organized as a profit-sharing corporation, the profits, if any, 
were to go to its individual stockholders. The relationship existing be- 
tween this corporation and the land bank was such that when the in- 
vestment company made a loan on real estate or purchased realty 
subject to the first mortgage held by the land bank, it used its own 
judgment as to what loans it would make. The record shows that 
upon some oceasions it refused loans submitted to it by officers of the 
land bank; however, when loans were made, the officers of the trust 
company passed upon such investment before the money was advanced 
to the investment company, and upon the completion of the loan, the 
security was assigned to the trust company. It is true that Gossard 
was both vice-president of the investment company and the land bank, 
and together with Masters, who was attorney for the land bank, handled 
the details of each transaction; and that a substantial part of the ad- 
vanees that were made by the trust company were used to pay taxes, 
insurance, interest, and accrued installments on land bank loans. But 
it is also true that each advance made by the trust company was checked 
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by Steele of the trust company who was entirely independent of the 

land bank. In the final analysis, the trust company determined whether 
or not the advances should be made. It is also a matter of record that 
the Union Company was owned and controlled by the trust company. 
This company, the Union Company, owned four of the twelve shares 
of stock of the investment company and thereby had a direct interest 
and control into the affairs of the investment company. The relation- 
ship of the trust company to the investment company was such that 
the trust company knew the details of the affairs of the investment 
company and more or less controlled its operations. In Gledhill v. 
Fisher & Co., supra, we said: ‘‘To permit a creditor who contracted 
with his eyes open and charged with actual and constructive notice of 
the limitations upon the corporation’s liability to go behind the cor- 
porate organization and reach the property of individual stockholders 
is to overturn the entire historic and legal conception of a private cor- 
poration, and its effect to discourage the joint venture of combined 
capital in industrial enterprises and to discourage ventures in business 
and commercial enterprises.’’ 

It is further said in Powell, Parent and Subsidiary Corporations, 
p. 83: ‘‘A claimant of the subsidiary corporation cannot be said to 
have been affected by the parent’s use of the subsidiary as a mere in- 
strumentality, if with knowledge of all the facts at the time he entered 
into the transaction with the subsidiary, he accepted or approved the 
relationship between the two corporations.’’ 

In a search of the record, we are unable to find any instance of 
fraud or wrongdoing to the trust company by reason of the relation- 
ship existing between the parent and its subsidiary. 

In North v. Higbee Co., 131 Ohio St. 507, 3 N. E. (2d) 391, the 
court held: ‘‘The separate corporate entities of a parent and subsidiary 
corporation will not be disregarded and the parent corporation will 
not be held liable for the acts and obligations of its subsidiary corpora- 
tion, notwithstanding the facts that the latter was controlled by the 
parent through its stock ownership, and that the officers and directors 
of the parent corporation were likewise officers and directors of the 
subsidiary, in the absence of proof that the subsidiary was formed 
for the purpose of perpetrating a fraud, and that domination by the 
parent corporation over its subsidiary was exercised in such manner 
as to defraud complainant.’’ (Syllabus.) 

In view of our holding in this cause, we find it unnecessary to de- 
cide other questions raised. The decree of the trial court is reversed, 
the bill of complaint dismissed, and the cause remanded to the court 
below to enter a decree in cause No. 253002 in the sum of $1,087.50, 
as a general claim against plaintiff and in favor of defendant. Defend- 
ant may recover costs. 
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PRESENTMENT OF CHECK GIVEN IN 
PAYMENT OF TAXES 






In re Follansbee Bros. Co., United States District Court (W. D. Pa.), 
20 Fed. Supp. 383 









The rule that the drawer of a check is discharged from liability 
where the holder does not present the check within a reasonable 
time and the check is refused on account of such delay, does not 
apply to a check given in payment for taxes. Taxes are payable in 
money and a check does not constitute payment. The general rule 
is that a state or municipality may not ordinarily be deprived of 
taxes due by reason of the negligence of its collecting agent. 


In this case the corporation from which the taxes were due, on 
April 30, 1934, gave the sheriff checks in payment of taxes due to 
the state, school district and city, amounting to $18,810.55. The 
check was deposited by the sheriff on May 12 and presented to the 
drawee bank on May 14. Payment was refused by the drawee bank 
because on May 8 it had applied total amount of the company’s 
deposit to the partial satisfaction of the company’s demand note 
which was held by the bank. On May 11 receivers were appointed 
for the company. It was held that the sheriff was entitled to a 
preferred claim against the insolvent estate for the amount of taxes 
due. 























In Bankruptey. Proceeding in the matter of the Follansbee Bros. 
Company, debtor. On exceptions by the London Guarantee & Acci- 
dent Company, an unsecured creditor, and by the Unsecured Creditors’ 
Protective Committee to a special master’s report allowing the claim of 
Robert M. Lowe, sheriff of Brooke county, W. Va., for taxes. 

Exceptions dismissed and report adopted and confirmed. 

Sherriff, Lindsay, Weis & Hutchinson, of Pittsburgh, Pa., for State 
of West Virginia, Brooke County, W. Va., City of Follansbee, W. Va., 
School Unit of Brooke County, W. Va., Robert M. Lowe, Sheriff, County 
Treasurer, and Collector of Taxes of said Taxing Authorities. 

Strassburger & McKenna, of Pittsburgh, Pa., for London Guaran- 
tee & Accident Co., and Unsecured Creditors’ Protective Committee. 



















GIBSON, D. J.—The special master reported as a claim entitled to 
priority one by Sheriff Robert M. Lowe, of Brooke county, W. Va., for 
taxes upon real estate due the state, the school district of Brooke county, 
and the city of Follansbee, W. Va. The claim was for $18,810.55, with 
interest at the rate of 9 per cent. per annum, upon one-half thereof 
from December 1, 1933, and upon the other half from June 1, 1934. 


NOTE — For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1281. 
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Exceptions were filed thereto by London Guarantee & Accident 
Company, an unsecured creditor. and by the Unsecured Creditors’ Pro- 
tective Committee. 

The facts were substantially as follows: 

On April 30, 1934, the debtor company gave the claimant a check 
for $18,340.30, in payment of the taxes due, drawn upon the Union 
National Bank of Pittsburgh, and receipts were given by the sheriff. 
On May 12, 1934, the check was deposited in the Wellsburg Bank & 
Trust Company, and on May 14, 1934, was presented to the Union 
National Bank. which refused payment. On May 8, 1934, the Union 
National Bank applied the total amount of the deposit of Follansbee 
Bros. Company, $44,604.79, upon its demand note for $62,500. Upon 
May 11, 1934, receivers were appointed for the company. 

Upon hearing of the exceptions, it was coneeded by counsel for the 
exceptants that the mere delivery of a check did not constitute a pay- 
ment of the taxes; also, that a state or municipality, in the ordinary 
ease, is not to be deprived of its tax by reason of any negligence of its 
agent in the collection of it. It is asserted that the case comes within 
an exception to the general rule, and that general creditors were inno- 
cent parties injured by the negligence of the collector. Also, exceptants 
urge that the claim is not entitled to priority under any circumstances. 

The contentions of counsel for the exceptants were considered with 


considerable care by the special master and rejected. The court, find- 
ing itself in accord with the reasoning and findings of the special 
master, adopts his language without repeating it here. 

The exceptions will be dismissed. 





